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‘Tere is hardly a question connected with crime that the author 
does not consider in this interesting book. He analyses the interest 
we all take in crime, and the qualifications possessed by various 
officials concerned with it, and he discusses their value and limita- 
tions. He deals fully with the vexed question of circumstantial 
evidence, comparing the ideal of the judicial mind, strict logic, 
with the requirements of the psychological mind when the latter 
is faced with the solution of a crime. He enlivens his discussion 
by highly interesting and well-chosen examples. He passes on to 
the murderer’s psychology, and explains through the method 
provided by psycho-analysis certain hitherto very puzzling facts, 
such as the criminal’s carelessness, his return to the scene of the 
crime, his lavish provision of clues, etc. ‘The author does not limit 
himself to recent crimes and institutions, but gives a full analysis 
of primitive as well as Greek and old German methods in the 
detection and punishment of crime, always keeping in touch with 
the realities of to-day by comparing them with modern methods. 
He goes on to describe his ideas about the judicial procedure of 
the future and the contribution psycho-analysis will make to it. 
In his last chapters, he deals with such well-known psycho- 
analytic concepts as repression and the omnipotence of thought 
influencing accused and accuser. 
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CHAPTER I 
THE INTEREST IN CRIME 


WHEN we hear of an unsolved crime the first ques- 
tion we ask is not a psychological one. It is: Who 
did it ? And in cases which are accompanied by 
mysterious circumstances other questions will follow. 
We will want to know how a murder was committed, 
what plan the unknown criminal followed, how 
he escaped discovery, etc., etc. The psychologist 
will also direct his attention in such cases to the 
elucidation and interpretation of certain clues 
rather than to the unknown motives of the criminal. 
The conclusions the police draw from such clues, 
the investigations to which they give rise, how the 
circle of the persons concerned widened and nar- 
rowed, all this will occupy us much more than, for 
instance, the question of the degree in which the 
ego was involved in the psychogenesis of the crime. 

The method of elucidation, the finding out of the 
actual facts by the police, especially the making use 
of all clues, of actual circumstantial evidence, excite 
our interest. When we ask ourselves the reason for 
this interest we discover that we do not know the 
answer. Our interest follows devious routes. Strange, 
since we thought our interest in criminology centred 
in the discovery of the unknown motives and aims 
of the crime and of avenging society. Several ques- 
tions concerning the psychology of the criminal, the 
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prevention of crime and its therapy, punishment and 
the reform of penal law have been dealt with in 
psycho-analytical literature, but the treatment of 
these problems supposes that the criminal is known. 
One cannot examine an unknown man psycho- 
logically. 

The discovery, interpretation and use of clues and 
the investigation of circumstantial evidence in order 
to prove the crime lead us far away from psychology. 
Our interest would be understandable if it con- 
cerned methods of examining free associations, such 
as were tried in the finding of the actual facts, if it 
concerned psychical happenings as they appear to 
the neurologist who is called in as an expert. But 
fingerprints, matches, a scrap of paper, carelessly 
dropped cigarette ash ? These are things that might 
be important for practical criminologists; they 
concern chemistry, micro-photography, etc., but 
certainly not scientific psychology. The clues at 
the place where the deed was done, which are 
generally pieces of inorganic matter, are certainly 
outside the sphere of that science. 

Another interest, that seems more familiar to us, 
must slowly take the place of interest in material 
clues, which lead us away from psychology into a 
far-removed land. It is astonishment at one’s own 
psychic phenomenon. We ask ourselves what this 
interest means psychologically, and where it comes 
from. With this we have returned to our own realm 
of psychology. The following investigation will 
ce from ce question which we have put to our- 
- or which has put itself to us, and will return 

It will not be possible to conceal the traces of 
my tentative and discursive attempts to solve these 
problems. I realise how far they fall short of a 
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conclusive, scientific demonstration. I have not 
tried to cover up the inevitable gaps, obscurities 
and uncertainties. One might perhaps prove that 
another way would have been better than this 
genetic one which shows how a problem at first 
emerged, how it presented its many aspects, and 
how the attempts to solve it fared. I cannot dispute 
this. Maybe there is a hidden inner link between 
content and form, and it is this subterranean con- 
nection which my exposition follows. The material, 
brittle to the touch, has shown itself in its contents 
more extensive, more complicated and richer in 
connections than one would have guessed from its 
point of departure; that happens often in life and 
science. It soon proved impossible to abide by the 
problem as originally defined and to keep within 
its frontiers. The initial problem had to take second 
place, because new ones which could not be avoided 
kept cropping up like hurdles on a racecourse. 

The following investigation will be able to show, 
I hope, that the value of psycho-analysis for 
criminology is by no means limited to the questions 
which have so far been discussed by psycho- 
analysts. A new, undiscovered territory of analytic 
research opens out. In the following pages I have 
tried to show whether and what psycho-analysis has 
contributed to the problem of the unknown criminal ; 
indeed, what this problem means psychologically. 
In the beginning there was the deed. The criminal’s 
deed has, however, rarely witnesses; and the magis- 
trates, judges and juries have to fall back upon clues 
which have a certain value in respect of the person’s 
guilt or innocence. The whole sum of these clues 
form proof; they speak for or against the guilt of an 
accused, even when, and especially when, they are 
mute and dead. 
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CHAPTER II 
FROM THE DEED TO THE DOER 


Wuart are clues? According to Glaser* ‘all that 
serves as proof, but is not proof by itself.’ In general 
one calls clues such facts as allow the conclusion 
that there must be another fact, one yet to be proved. 
In penal law the term has come to mean facts that 
lead to conclusions about the guilt or innocence of 
the accused. The importance of this conception 
becomes clear when one realises that it is through 
clues that we form our opinion about the facts of a 
case. There is only one alternative: to catch the 
culprit red-handed. This and his confession, which 
used to be considered the crowning proof, are the 
exception in criminal investigation. 

Before clues become valuable as links in the chain 
. of proof they serve as suggestions, indications for the 
detection of the crime. They are in the centre of 
criminological tactics which discover the traces of 
the deed and deduce such facts from them as will 
lead to the final stage—a judicial conviction. 

Within the clues we distinguish clearly one group: 
the evidence from material objects. A German 
expert} defines clues as ‘all that the criminologist 
can observe and make use of.’ Observation in this 
sense is not limited to visual observations: the smell 
of petrol in a gutted house is also a clue. Nor need 

* See Note 1. T See Note 2. 
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one restrict one’s clues to the spot where the deed 
was done. Apart from these clues there are others, 
far from the spot, as for instance blood on the clothes 
of suspected persons. Modern criminology dis- 
tinguishes between the establishment of evidential 
facts, the investigation of their meaning, and the 
weighing of their value as proof. The proof value 
of tangible clues has become so extensive that the 
laboratory has been called the anti-chamber of the 
law-courts.* Criminologists of our time have left 
Sherlock Holmes far behind; how poor was his 
method, how primitive his technique of detection. 
He did not know the motor-car, the telephone, the 
wireless, not even photography, let alone finger- 
prints and measurements.t Let us compare the 
methods of Conan Doyle’s detective with the ways 
and means used by modern criminology, the results 
he could obtain within a certain time with those 
we can reach now. In one of his storiest a male 
corpse is found in a little house. Next to the corpse 
lies a gold ring; on the wall is the word Rache, 
written in blood. Holmes starts by saying that the 
murdered man entered the house accompanied by a 
tall man—the distance between his footprints shows 
the man’s height—and that the tall man left the 
house alone. Then he sees that the murdered man 
had not been injured. He recognises that he was 
poisoned. There are no indications of a struggle. 
The culprit also is probably uninjured. Where does 
the blood on the wall come from? Perhaps the 
culprit was bleeding from the nose. This pre-sup- 
poses that he is full-blooded and red-faced. The 
first provisional description of the murderer is a 
tall man with a red face. 

Let us compare this result with the one of the 

* See Note 3. ¢ See Note 4. t See Note 5. 
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medical jurist Pfaff in a certain case.* The culprit 
had left his cap behind; in it were two fair greyish 
hairs. The doctor found with the microscope several 
cells of pitch-black pigment. The section-planes 
were quite sharp, the roots atrophied. In the epi- 
thelial layer several warts, caused by sweating, could 
be observed. Dr. Pfaff could say: “The culprit is a 
sturdy, fattish, middle-aged man; his hair is getting 
grey, was cut recently and he is going bald.’ 

Fingerprints, the progress of micro-photography 
and micro-chemistry, of medicine and_ other 
branches of knowledge have helped criminology 
considerably. Naturally, also, the criminal has 
benefited by the richer and more elaborate tech- 
nique available and one can talk of a technical race 
between criminology and crime. The police have 
not always won this race. 

The interpretation and use of clues lead in two 
directions: to the objective facts—and there all 
centres in the question ‘What has happened and 
how has it happened ?’—and to the determination 
of the subjective problem for which the answer to 
the question ‘Who is the culprit ?’ is decisive. It 
stands to reason that investigations have to go in 
both directions; very often they are conducted 
quite independently of each other. 

Practice often shows that the objective facts can 
easily be established, sometimes at the first glance, 
whereas there are very few clues to clear up the 
mystery of the subjective facts. Perhaps the best 
way of showing the number and variety of aspects 
is to give some examples. Already in 1889 Dr. 
Jeserich could prove in a case before the Court of 
Aurich that a murder had been committed and 
that arson followed in order to conceal the murder. 

* See Note 6. t See Note 7. 
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From the absence of any trace of carbon-oxide in 
the blood taken from the lungs of the charred body 
it could be deduced that there was no breathing 
during the fire.* This shows at the same time how 
important it is to find out all there is to know about 
the facts of the case. The plain facts decide whether 
we have to deal with a crime or an accident. In one 
case there was a revolver lying at the right side of the 
corpse. Suicide was assumed, but the dead man was 
left-handed. It was this fact that made people 
suspect a murder. It will depend on the precise and 
conscientious examination of detailed facts whether 
and where to search for a culprit. By such means 
very often the problem solves itself. Here is a 
famous example: Two gentlemen farmers went for 
a drive in the same carriage; the horses bolted. 
One of them was thrown out and fatally injured. 
A more careful examination—it was considered 
almost superfluous—revealed a splash of blood be- 
tween the back wheels of the carriage. That could 
not have happened through the fall from the carri- 
age. The result of the examination was that the 
second man was proved guilty of murder. He had 
induced his friend to get out of the carriage and had 
killed him behind it. 

Criminologists have invented a kind of catechism 
to be applied in every mysterious and complicated 
case. It is called ‘The seven golden W’s.’ In other 
words correct answer to seven particular questions 
will provide a sufficient explanation of every crime. 
The questions are: What ? Who ? When ? Where? 
In what way ? What with ? Why ? Let us suppose 
a man is found dead, apparently murdered. What 
has happened ? Who is the victim ? When did it 
happen ? Where has it happened ? In what way 

* See Note 8. 
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has it happened ? With what was the crime com- 
mitted ? Why was it done ? If one succeeds in 
answering all these questions, the case would be 
completely solved. Very often half of these ques- 
tions can be answered at once; sometimes, however, 
a case remains completely unsolved because a single 
question remains unanswerable. 

It is clear that the first question ‘What has hap- 
pened ?’ is the cardinal one for the beginning of the 
investigation. We have seen that it often depends 
on this whether such an investigation takes place or 
not. The question ‘Who is the murdered person ?’ 
is often difficult to answer, either because the mode 
of death or the murderer have made the corpse un- 
recognisable. A fraud on an insurance was perpe- 
trated the other day in the following way: The 
criminal was driving in his car on a lonely road and 
gave a lift to a workman. He killed the man and 
furnished the corpse with his own possessions (pass- 
port, watch, etc.); then he set fire to the car and 
the corpse. People were to suppose that the owner 
of the car, who in fact was fleeing abroad, was the 
victim. | 

The answer to the trivial question: ‘When did it 
happen ?’ has often involved the solution of a diffi- 
cult case. An expert medical opinion when death 
took place can be of all-important significance in a 
murder case. Small details like a stopped watch or 
a block calendar can help materially towards find- 
ing the culprit. Weingart mentions the following 
case:* The day after a theft had been committed 
some money, wrapped in newspaper, was found on 
a suspected person. He maintained that he had 
had the money for four weeks and had kept it 
wrapped up in the same newspaper all the time. It 

* See Note 9. 
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could be proved that the newspaper had been 
printed on the day before his arrest. That proved 
him wrong. The significance of time and of clues 
pointing in this direction may be seen in a case 
which the well-known American criminologist 
Albert S. Osborn quotes in his book, The Problem 
of Proof:* A letter, meant to prove that a mortgage 
on several thousand acres of land was genuine, was 
dated 1892 and written with a Remington type- 
writer. But the Remington typewriter had changed 
certain details of type in 1898. The letter produced 
in evidence exhibited these alterations. This ex- 
ample, in which the measurement of the type was 
the ‘controlling fact,’ shows at the same time how 
the criminal’s tool sometimes turns against him. 
The great significance of time needs no further proof 
when one remembers the conviction a good alibi 
carries. The criminologist Karl Stieler maintained 
that there existed three necessaries to make a good 
poacher: a sawn-down gun, a blackened face and a 
reliable alibi. 

The place where the crime was committed 
(‘Where was it done ?’) may seem to the layman of 
less importance; but to find the place very often 
means finding the culprit. This happens not only 
through direct clues like fingerprints; the place 
itself may allow important conclusions. For in- 
stance the dead victim is transported to a lonely 
spot in order to destroy all clues. Let us quote only 
two examples which will show in what different ways 
the finding of the place was important for the detec- 
tion of the crime.+ After a case of arson the bicycle 
of a suspected person was found to have attached to 
it the fragment of an ear of wheat, of the same kind 
and degree of ripeness as on the wheatfield near the 

* See Note 10. t See Note 11. 
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fire. The man had used his cycle to get there and 
back more quickly and, while committing the act of 
arson, he had put his cycle in the wheatfield. The 
place of the crime was known; its immediate neigh- 
bourhood betrayed the man. In other cases the place 
of crime is unknown, and its finding may furnish 
the most important indications regarding the 
crime, as in the following case. On a railroad in 
North Germany a postman’s moneybag had been 
emptied and subsequently filled with sand. The 
train had stopped at approximately twenty stations. 
To find out where the robbery was done a geologist 
was consulted. He had a sample of sand from each 
station brought to him which he compared carefully 
with the sand in the postbag and found that the 
sand came from a particular station. It was there 
that the robbery had taken place. 

The next question, ‘How did it happen ?’ necessi- 
tates the investigation of circumstances remotely 
connected with the act. Here clues often come to 
light which point unmistakably to the culprit. 
The ‘how’ very often provides the answer to our 
enquiries about the criminal. Everything a man does 
and does not do, what he is and what he wants to be, 
can find its expression and leave its trace in the way 
he commits a crime. Certain activities which are 
not immediately connected with the crime often 
tell us more about the man than do witnesses. Here 
is an example of the criminological value of such an 
accessory Clue.* In the beginning of 1923 Dr. W. 
Schatz was asked by the owner of a business in 
cereals to help him in tracing certain thefts—a sus- 
pected workman could not be proved guilty. In 
the room from which several sacks had disappeared 
no clues could be found. Schatz noticed the end of 

* See Note 12. 
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a ball of string which had been cut quite recently. 
A search in the workman’s home yielded another 
piece of string, about two yards long of the same 
kind. One end matched the freshly cut end of the 
string found in the room from where the sacks had 
disappeared. This was proved by the microscope. 
The thief had tied the stolen stacks together with 
string and thrown them out of the window into a 
neighbouring garden from which he fetched them 
later. From the nature of his find Schatz deduced 
that not one person, but two, had committed the 
thefts. The string was not cut straight, but obliquely. 
One person as a rule would cut a thick string by 
making a loop and cutting it through straight with 
his knife. But when there are two people the cutter 
would cut away from himself, so that the cut would 
be oblique. The workman confessed that his son 
had helped him to cut the string and tie the sacks. 
It is pre-eminently in the examination of such clues 
and in the deductions which competent and scien- 
tific investigation make possible that juridical 
medicine, micro-chemistry and micro-photography 
celebrate their best triumphs. Trivial things become 
pieces of proof which carry extraordinary convic- 
tion.* 

In the place where a crime was committed a 
working man’s coat was found which externally did 
not furnish any clue in regard to its owner. The 
coat was put in a bag of strong paper and this parcel 
was beaten with sticks as long and violently as 
possible without tearing the paper. Then the bag 
was opened; the dust which had collected under 
the coat on the paper was carefully collected and 
examined under the microscope. The examination 
proved that the dust which had come out of the coat 

* See Note 13. 
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consisted mainly of finely ground wood; it was 
inferred that the coat belonged to a joiner, carpenter 
or worker in a sawmill. Clues which originate 
through the culprit’s presence in the place of crime 
are either caused by his person on his surroundings 
(finger—or footprints and impressions) or by the 
surroundings on his person (on his clothes or things 
he handles). The traces which were left by the 
pattern of a corduroy jacket on a dusty marble slab 
were responsible for the conviction of a man who 
had committed a murder near Tour.* In another 
case a thief fell on to his knees while climbing a wall; 
he wore corduroy trousers which were patched with 
some material of another pattern. Thanks to this 
detail he left a very characteristic trace which 
assisted in his discovery.t In the case of a St. Peters- 
burg banker,t who was found murdered in his 
office, a cigar was picked up near the corpse which 
showed plainly teeth marks, and it could be proved 
that they were not those of the victim. These clues 
gave the case away: the murderer was the banker’s 
cousin. Similarly other objects which show teeth 
marks—like a pipe—become important aids for the 
identification of the culprit. The kind of injury 
inflicted often indicates a certain person as the 
murderer. A girl was killed by two workmanlike 
cuts into the carotid arteries. This suggested a 
butcher andthe suggestion was correct. (‘Tardieu.) 
A. Griffith tells in his Mysteries of Police and Crime the 
interesting case of Mme. Henri, which happened 
about 1830 in France. A sack containing parts of a 
male body was found in the river. The sack was 
sewn together at the top and this warranted the 
conclusion that a woman had done it; a man would 
have tied the sack. This observation pointed to 
* See Note 14. t See Note 15. t See Note 16. 
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Mme. Henri as soon as the body was identified as 
her husband’s. 

With what instrument was the deed done ? The 
importance of settling this question is obvious. At 
Dresden a butcher’s assistant had stabbed a woman 
in the breast with a long knife, and had left it there 
when fleeing in a panic. The knife had been in use 
for years and had been ground repeatedly. Through 
the many sharpenings it had received a character- 
istic shape, rather like a sickle. The suspected man 
denied that the knife was his. His other knives were 
compared with this one; all of them had the same 
shape. A great number of much-sharpened knives, 
belonging to other butchers, were examined; in all 
these cases the sharpening had altered the shape in 
a different way. The murder of Schmoller, a 
cashier in a cinema in Berlin, which took place in 
1931, was detected through a clue used by the 
experts in fire-arms. The cartridges which were 
found came from the American munition firm of 
‘Colt? and had only been on the market for six 
months. The suspected man, the artiste Urban, 
had only recently returned in January, 1931, from 
America, where he had been touring for two years. 
Hermann Zafita has given particular attention to 
the way in which tools used are characteristic of the 
user. He insists upon the importance for criminal 
psychology of examining the instruments used in 
committing a crime.* 

Apart from these points, which have so far not 
gone beyond general observations, the following 
example will show the significance of tools and 
instruments in detection. It is given by the police 
of Thuringia. In a certain village a farm was burnt 
down. The police, in searching a stable, found a 

* See Note 17. 
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small printed strip of paper which had probably 
been used by the culprit in lighting the fire. It had 
been hidden and preserved by a fallen brick. The 
police ascertained that the strip of paper was torn 
out of a school book; and they found the unlucky 
owner. 

It has been said that the criminal’s worst traitor 
is his hand. That was true even at a time when there 
was no fingerprint system. A peasant scratched the 
word ‘miser’ with a piece of wood in a neighbour’s 
field, and strewed cornflowers in the groove. The 
expert employed had the word photographed. The 
handwriting was recognised as that of an unfriendly 
neighbour.* It is a truism that all we do leaves a 
trace that tells of our personality. 

This example leads us to the last question of the 
seven golden W’s. Why was the deed done? The 
nature of the act often itself gives the answer, but 
often much ingenuity is needed to discover it. We 
shall return to this point and the part which it plays 
in criminal detection. We do not propose to give 
any more examples or deal in greater detail with 
particular criminological views. Classifications of 
clues, according as they are subsidiary or conclusive, 
can only have one meaning or are ambiguous, 
determining a number of questions or only one 
question, are not all important. 

The layman does not realise how much trouble, 
thought and work, is needed in certain cases where 
the st ie is held up by the criminal’s cunning or by 
unlucky accidents. This is the place to consider 
false clues, which often lead to tragic errors. It has 
actually happened that a knife was found near a 
murdered person which an innocent tramp had 
lost there. Blood traces which the medical jurist 

* See Note 18. 
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thought most significant turned out to be from the 
bleeding nose of an entirely innocent person. The 
criminologist has to discriminate most carefully 
whether a given clue is connected with the deed or 
not. In a murder case traces of blood were found 
outside the house; various conclusions were drawn 
from this fact. But it turned out that the blood 
came from a dog-fight.* False clues are of course 
also staged by the culprit for the purpose of decep- 
tion. Criminologists agree that often a remarkable 
amount of intelligence is shown in the fabrication of 
false clues. The criminal has to anticipate the 
probable conclusions of the examining experts, and 
must arrange things so that they fit in with the 
supposed facts. The success of such efforts is some- 
times undeniable. Often the victim has been buried 
without suspicions, and only very much later has it 
turned out by accident or unforeseen circumstances 
that he died an unnatural death. On the corpse of 
a murdered keeper who had for days been on the 
track of a well-known poacher an open notebook 
was found in which a trembling hand had written: 
‘S. has shot me.’ As other clues pointed in the same 
direction S. was sentenced to death, but reprieved. 
A long time afterwards, a boy, the son of a certain 
man G., made remarks about some strange expres- 
sions his parents had used while quarrelling. G. 
was examined and in the end confessed that he had 
killed the keeper. In doing so he had put on a false 
beard to resemble S. The note in the book he had 
written himself, purposely ‘in a trembling hand.’} 
False clues are not easily detected; often enough 
they deceive the detective. The expression ‘Crime 
does not pay’ arises from an optimism which, in 
spite of its businesslike style, underestimates the 
* See Note 19. + See Note 20. 
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caution and cleverness of many criminals. But once 
one has succeeded in detecting deception and false 
clues, they give the most valuable assistance in 
reconstructing the crime—and in a very different 
way from that which their originator planned and 
desired. 

Finally, the discovery of counter-clues must be 
mentioned, i.e. signs that the suspect is not the guilty 
man. To give an idea of the kind of case with which 
we are concerned, one interesting example out of 
many that could be quoted must serve. This time 
we shall find astronomers as experts in a criminal 
case.* In the spring of 1910 a man in Nebraska was 
suspected of having caused an explosion. At the 
critical moment two witnesses had seen the man 
carrying a suitcase. But it so happened that some- 
one had taken a snapshot of people coming out of a 
church, which was half an hour distant from the 
site of the explosion, and that the two witnesses were 
in the photograph. In this photograph there was a 
man’s shadow thrown on a wall, and by means of 
this astronomers calculated within a few minutes 
the time at which the snapshot had been taken. By 
comparing this time with the time of the explosion, 
it could be proved that the accused could not be 
guilty. He had already been sentenced to five years’ 
penal servitude, but was acquitted at the re-trial. 

Scientific investigation has shown the unreliability 
of witnesses and the superiority of facts as evidence. 
This trust in ‘technical proof? is still growing and 
science attaches increasing importance to the im- 
provement of methods dealing with facts and clues. 
Itis thought to provide the most effective antidote to 
the poison of witness’s evidence.’+ The introduc- 
tion of scientific methods into criminal investigation 

* See Note 21. t See Note 22. 
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has certainly weakened this poison. But there is 
some hidden poison in the investigation itself. 

‘Indirect proof through material clues,’ as it is 
called in criminal terminology, does not by itself 
prove a man guilty. It presupposes the strict, 
methodical use of the material; the clues must be 
interpreted, compared with each other, and exam- 
ined over and over again. Poison found in a body 
proves poisoning, but not necessarily a crime. A 
fingerprint in the place of crime proves the presence 
of a certain person, but not his guilt. The meticu- 
lous and precise verification of what happened is the 
first task of the criminologist, and must precede the 
examining and interpreting of clues. In an English 
cookery book the chapter dealing with the different 
ways of cooking hares starts with the good advice: 
‘First catch your hare.’ 
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A CLUE is a fact which has to be co-ordinated with 
others in order to be of value for finding out what 
actually happened. In other words: a clue derives 
its value from a certain psychological process in the 
examiner. Of what kind is this ? To bring facts in 
relation to each other, to connect them in such a way 
that their functional significance becomes visible, to 
separate the essential from the accidental, to draw 
conclusions from certain premisses—all these are 
logical operations. It is logic, therefore, that must 
have the first word. Or the last ? 

Logical reasoning, it would appear, accounts for 
the criminologists’ success; it is this intellectual 
achievement which we admire in their work. 
Manuals for judges and detectives insist upon the 
necessity of logical thinking and the danger of false 
conclusions in criminal investigations; and _ this 
is comprehensible. By drawing one false conclusion 
one might lose one’s way and find oneself in a maze. 
This holds true of the process of perceiving the 
connection between clue and criminal. A footprint, 
a shadow, a cigar-butt—to bring these clues into 
causal connection with the movements of the sus- 
pected man is already a logical operation. Hans 
Gross says in his famous Kriminalpsychologie: ‘Simple 
though this statement about causal connection 


26 


BEGIN WITH LOGIC 


seems, it is important, because continually to ask 
and reask the question, ‘What is effect and what 
cause ?’ remains our real and most important task. 
Whoever keeps on asking himself that question until 
he gets tired of it cannot make a bad mistake.’ 

Sherlock Holmes is held up to young criminolo- 
gists as an example of correct logical reasoning. 
It is true that this is literature, that the means he 
employed are out of date, but the gifts of observa- 
tion and deduction which he made his own are still 
enviable. * 

This detective observes keenly trivial details, 
unimportant to others, thinks about them, brings 
them into connection with each other, bases his 
deductions on them. He observes the shape of a 
man’s hands, his nails, the scars, the way he holds 
himself, the details of his clothes, the sleeves of his 
coat, it may be, or the knees of his trousers, or his 
boots. Worn places in a suit often lead him to the 
most amazing conclusions, and enable him to show 
with certainty the details of the crime and accurately 
reconstruct the hidden course of events. These 
observations of disregarded detail give him an 
insight into the work, the habits, the present and 
past life of a given person. To this gift of observa- 
tion is due the unerring accuracy of his deductions. 
Lothar Philipp,t who insists upon a special kind 
of reasoning for the criminologist, recommends 
Sherlock Holmes’ method of observation as an 
example to be followed. 

If the method of this detective were not so 
purely external, and aimed at sudden effect, we 
could compare many things in his technique with 
psycho-analytical observation and interpretation. 
Is it, perhaps, precisely the likeness of the method 

* See Note 23. t See Note 24. 
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which has roused our interest ? In both methods 
observation, interpretation, and the correlation of 
these lead to the discovery of hidden facts. Certainly, 
there exist similarities in method,* but we must not 
overlook the great differences. Even if we look away 
from the dissimilarity in the hypotheses and aims 
of the two intellectual processes, enough decisive 
differences remain. 

In the criminologist’s reasoning a strictly logical 
process is in question: there is a major premise, 
one or more minor premisses, and a conclusion. The 
analyst who wants to find out hidden processes 
works differently. He has little to do with conscious 
logic; he uses different ways and means. The object 
of the criminologist’s reasoning is knowledge of a 
material event and the finding of an unknown 
person; analytic work aims at discovering a 
psychological process or a series of such processes. 
In psycho-analysis everything except psychological 
insight is unessential, while to the criminologist psy- 
chological events are accidental or unimportant com- 
pared with the reality which he has to elucidate. In 
both, clues are observed, made use of and interpreted, 
but the difference lies in the kind of clues and in the 
way they are used. The objective clues are often 
pieces of inorganic nature. A speck of dust, a finger- 
print, a collar, tell a tale to the criminologist, allow 
him to make certain a posteriori conclusions; the 
objects as such speak. The analyst obtains his con- 
clusions in the great majority of cases only through 
observation of what a person is doing. An inanimate 
object as such tells him little if nothing is done with 
it, if it is not moved or handled, unless it becomes the 
object of activity of the person who interests him. 
The analyst might agree, in one sense, with the 

* See Note 25. 
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criminologist’s saying, ‘a man’s worst traitor is his 
hand.’ The criminologist has in mind, for instance, 
the method of identification through fingerprints. 
The print he finds on a drawer where the crime was 
committed is of the greatest significance for him; 
perhaps it gives conclusive evidence regarding the 
criminal. For the psycho-analyst the fingerprint 
as such has no value, but he could draw certain 
conclusions by observing a man thoughtlessly play- 
ing with something or handling something uncon- 
sciously. As we see, the similarities are limited to 
specific characteristics in the methods and result, 
partly from the fact that both are trying to bring to 
light a hidden fact.* 

We must now return to a statement which did 
not seem quite right at the time that we had made 
it. We said that criminologists obtained their results 
by pure logic. Criminologists themselves would like 
to hear that said. Many, especially the younger 
ones, maintain that the work of logic and combina- 
tion is the essence of their activity. They relate 
their experiences, show the nature of different 
methods, their successes and their failures, caused by 
false conclusions, and try to prove the absolute 
necessity of logical reasoning in criminal investiga- 
tion. Cool, objective thought, re-examination of 
facts according to the rules of logic, razsonnement 
(Locard) is the pivot of the detective’s mental 
process. Reading their manuals one gets the im- 
pression that exact knowledge of the different ways 
of reasoning determines success or failure in a case. 
The possibilities of false inferences are carefully 
distinguished and classified; the various degrees of 
probability and the implications of the major and 
minor premise are examined; the laws of drawing 

* See Note 26. 
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right conclusions are taught and the significance of 
the circular argument and the undistributed middle 
is explained.* 

To distinguish premisses as demonstrative, cate- 
gorical, and hypothetical should be, according to 
this view, as easy for the criminologist as are the 
theory of logical fallacies or syllogisms. The doc- 
trine of the excluded third, the sufficient reason, the 
contradiction, etc., must be as familiar to him as 
the position of the middle term and the specific 
modes or figures. It is strictly enjoinedy that 
‘criminologists must know the laws of logic and 
must learn to think logically.’ 

I am sceptical enough not to over-estimate the 
value of such training in logic; indeed, I sometimes 
think that such training can be indirectly prejudicial 
in the solving of certain cases by distracting the 
attention from essentials. In estimating the value 
of clues, I am afraid, it will be of little use to be able 
to distinguish between the hypothetic-disjunctive 
and the categorical conclusion, as described in 
Lothar Philipp’s book. Let us suppose a detective 
has to clear up a burglary; it will avail him little 
to know ‘that the number of possible events is in 
inverse proportion to the number of clues; the 
former decrease proportionately as the latter in- 
crease.§ We have already pointed out how limited 
the value of warnings against false conclusions may 
be. The danger is not so great as one might suppose 
from reading criminological theory.§ Field workers 
tell us that the Hupa Indians have to cook, serve 
and eat their game in a certain prescribed way; 
they believe that otherwise no more game would 
cross the hunter’s path. The ethnologist Preuss 


* See Note 27. t See Note 28 tSee Note 2 
: Q- 
§ See Note 30. | See Note 31. 
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maintains that this habit could not have originated 
in cooking and eating customs; its basis is the 
superstitious belief that the parts or remains or the 
dead animal attract living animals of the same 
species. One is reminded of this when one realises 
the degree of importance attached in criminological 
theory to strictly logical reasoning as the means for 
the finding of unknown criminals.* 

Let us take an example of false conclusion which 
the criminologists present to us as illustrating the 
absolute necessity of logical knowledge.} A cellar 
was broken into. The accused A. alleges that it was 
probably done by his enemy M. In fact there was 
M.’s fingerprint on a bottle of beer which the burglar 
was supposed to have drunk. This print is evidence 
against M., but—says the criminologist—misleading 
evidence. In our case A. had taken the bottle from 
M.’s house into his cellar and staged the burglary. 
The conclusion ‘M. did it’ is wrong; it does not 
follow the laws of logic—or so we are told. Actually 
the error is caused by not knowing enough about 
the fingerprints, not through lack of logic. Every- 
one without bias would say that this print only 
proves that M. has touched the bottle, not that he 
has committed a burglary. “There needs no ghost’ 
out of the grave of formal logic to teach us that. 
Mistakes of this kind come from false, hasty or 
insufficient observation, or, logically expressed, 
they are already implied in the premise; they have 
nothing to do with faulty reasoning. In actual 
detective work the inferences often show astounding 
shrewdness, but the premisses rest on insufficient 
knowledge or observation. For instance, the con- 
clusion is arrived at in a certain case that the 
criminal must have escaped in such or such a way. 

* See Note 32. t See Note 33. 
C 31 


THE UNKNOWN MURDERER 


Then circumstances make this idea seem impossible; 
it is given up as logically untenable. But soon it 
turns out that this ‘impossibility’ actually happened. 
The scheme of major premise, minor premise, and 
conclusion does not work in these cases. They remind 
us of Edgar Allan Poe’s sarcastic remark that the 
Paris police, reputed to be so clever, proceeded 
according to a fixed number of rules for detecting 
crime: but those rules often served their purpose so 
badly that they reminded him of the man who 
asked for his dressing-gown to hear the music better. 

The following case remained unsolved for a long 
time, it was alleged, through applying false logical 
methods. Several years ago a butcher was shot in a 
lonely street, early in the morning, on his way to 
work. His wife had a lover, a young Polish work- 
man; but he proved that he had been at home all 
the time, from the previous evening until they found 
the dead man. Respectable and trustworthy people 
who lived with him confirmed this. His flat was a 
good way from: the site of the crime. Actually the 
murder had been done in the following way. The 
young man had calculated exactly the way the 
butcher had to go. He had sent him a message, 
purporting to be from his employer, to be at work at 
six o’clock precisely. A few minutes before the 
butcher, according to the young man’s calculations, 
had to pass the house, the latter went to the lavatory 
on the landing; then, quick as lightning he darted 
into the street, followed the butcher some distance 
in his stockinged feet, shot him, and then hurried 
back to the lavatory. A few moments later his 
brother-in-law was abusing him at the lavatory 
door for having been so long inside. 

This case, quoted by Anuschat,* shows how 

* See Note 34. 
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carefully one must examine the data of time and place, 
but not how well logic works. It was not a logical 
error which held up this case, but rather lack of 
scepticism. ‘The witnesses’ statements who con- 
firmed the alibi were not sufficiently examined in 
regard to their objective truth; they were accepted 
because the people were trustworthy. 

Again and again on studying manuals of crimin- 
ology one finds how greatly reasoning is over- 
estimated. This is true positively and negatively; 
failures are ascribed to faulty reasoning when faults 
of knowledge and observation are responsible for 
them. Reason gets the credit for successes which 
are really due to other psychological processes. 
Here is an example of the second kind, the solution 
of a recent difficult case. A taxi-cab covered in 
blood was found in a suburb of Berlin. One pane 
was broken, on the running-board lay a cartridge- 
case. Almost at the same time the corpse of a chauf- 
feur was found at Ferch near Berlin. The man had 
been shot. The connection between the two dis- 
coveries was easily established. The dead man was 
recognised as the proprietor of the cab, Fritz Ponick. 
The case seemed to be wrapped in mystery; no 
useful clues could be found. The cartridges were 
of a very ordinary kind and without any special 
mark. The only clue proved to be misleading. 
Ponick had been instrumental in losing a workman 
a job; there was a possibility that the man had shot 
him. The clue was followed, but without result. 
The number of letters and accusations was unend- 
ing, but they contained nothing of value. One fact 
was there: the murder was done on the high-road 
to Ferch. The two officials who worked on the case 
asked themselves why that spot had been chosen. 
They supposed that the criminal knew the road well. 
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Berlin people knew that road, but the inhabitants of 
Ferch knew it better; best of all those inhabitants 
who had a car or at least could drive. Now detailed 
work began, starting from the question: Who drives 
at Ferch ? It took twelve days to examine the alibi 
of all Ferch people who could drive; then the 

eople who had moved from Ferch to Berlin were 
interrogated. Among the latter was a Johann 
Kahlitz who could not prove his alibi, and he 
turned out to be the author of the crime. A small 
part of this solution, which was claimed as a victory 
for reasoning, is due to logical conclusions. The 
train of inference ‘the murder was done at Ferch—a 
man from there knows the road best—best of all he 
who has driven there—the murder was done by a 
Ferch man who drives’ is certainly logical, and its 
value and reliability must be examined by logic. 
But its real nature is of a different kind. To put it 
differently, it was not logical judgments but psycho- 
logical preconceived opinions that pointed the way 
to the criminal. Already the guess why the man 
chose the high-road to Ferch contains an un- 
conscious psychological factor. I do not wish to 
deny the value of logical thinking, especially as a 
control. But it cannot be denied that the overwhelm- 
ing majority of successes in detection derive from 
different psychological processes. That does not 
prevent them from making use of a screen of logic. 
It is easy to mislead the reason—our minds are only 
too willing, led on as they are by anonymous forces. 
With the most faultless logic one can come to the 
falsest conclusions. 

Often errors in reasoning are put forward as an 
excuse when experts have caused a miscarriage of 
Justice. In reading the reports of doctors and chem- 
ists upon which so many sentences have been based, 
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and which do not go back more than a hundred 
years, one is surprised to find on what grounds 
people have been found guilty of the most serious 
crimes. And why go so far afield when falsehood, 
perversity, and superficiality lie so near ? Let us 
read psychiatric or psychological reports of our 
day and imagine their importance for the guilt or 
innocence of a given person.* It needs no prophet 
to foretell that the future reader will be shocked at 
some reports of our present authorities. It is not the 
logical mistakes we mind,t but the superficial and 
false premisses which lead to such fatal conse- 
quences. Erroneous statement of facts based on 
false premisses is in reality a much greater danger 
than deficiencies of deductive powers. 

It has already been remarked that the crimin- 
ologist’s thinking is but rarely purely logical, but 
that he often boasts of its purely logical character 
and likes to hear it said that his work is based on 
pure intellect. This is true both of the detective 
and of the examining magistrate, of the public 
prosecutor and the counsel for the defence. It very 
often happens that weight is attached to a proposi- 
tion as a logical conclusion whereas reason played 
a very small part in the thinking and considering 
which led up to it. This is true also in a negative 
sense: people try to prove what logical mistakes led 
to a false proposition. Gross stresses the point in his 
Kriminalpsychologie, and points out that an important 
source of error in regard to establishing cause and 
effect lies in the universal, ingrained assumption 
that cause must have a certain similarity to effect. 
As an example of such a wrong connection he quotes 
a quite intelligent man who suspected a person of 
murder because that person’s mother had died a 

* See Note 35. t See Note 36. 
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violent death. The witness stuck to his point. “The 
man has been mixed up in a murder before; he 
probably was in this one.’* This is certainly a 
wrong conclusion, but what is interesting and in- 
structive is not the logical error, but the reason of 
the psychological connection. The establishment 
of the error is merely a preliminary to the essential 
question why the man thinks such a connection a 
necessary one. This question is psychological and 
can only be solved by psychological investigation. 
Criminologists and criminal lawyers, because they 
take the purely intellectual point of view of observers, 
completely neglect this side. I recently happened to 
read a book by Professor von Liszt,+ Kriminalistische 
Beurtetlung; it tries to show how careful the crimin- 
ologist must be in his logical reconstructions. There 
is nothing to be said against such care if it does not 
involve the neglect of other factors. Liszt quotes 
two examples of wrong conclusions, one made by a 
pos prosecutor, the other by a judge. Here is the 
rst: 

‘I defended a man who had been arrested for theft 
one night in a park in Vienna. The accused man 
and the place where theft was committed were 
searched for the stolen property, but in vain. At 
the trial the Crown Counsel maintained that an 
unknown accomplice must have escaped with the 
stolen notecase, and said emphatically: ‘Why 
should the accused have gone to the park at night, 
if not to steal ? Nobody goes there at night unless 
he wants to steal.” And he looked surprised when 
I replied: ‘Hitherto, in my experience, it has only 
been criminals who have had recourse to the great 
unknown 3. the Crown Counsel should think that 
beneath his dignity. And if only thieves go to that 

* See Note 37. t See Note 38. 


36 


BEGIN WITH LOGIC 


park at night, why should a thief go there when he 
could only meet colleagues ? And how and why 
did the victim get there ?” ’ 

This reproof was justified, though its triumphant 
tone and belligerent manner are suspicious, con- 
sidering that operations of pure logic were solely 
in question. Was the Crown Counsel’s error really 
a logical one, a wrong conclusion, as the defending 
counsel made out ? The assertion that the accused 
went to the park to steal and that nobody went there 
unless he wanted to steal contains a psychological 
judgment. It is the business of psychology and not 
of logic to examine the view that people go to a park 
at night for the sole purpose of stealing. The 
rejection of that view—be it good or bad psychology 
—is made on psychological grounds. The counsel 
asks: ‘Why does a thief go to a place where he can 
only find colleagues ?? That is a_ psychological 
problem, not a logical one. He inquires into human 
aims and objects, certain mental processes. The 
form of the judgments expressed is logical, its con- 
tent psychological.* That often happens in criminal 
cases. Beneath the regular and often over-formal 
surface one sees psychological questions everywhere. 
Wherever false reasoning is revealed, one is justified 
in looking for concealed motives, conscious or 
unconscious; under the false flag of logic many 
things are smuggled in which people do not want 
to see declared. As Aa eh 

Liszt’s other example is similar; this time it is 
an instance of the ‘judicial art of reasoning,’ as 
Liszt calls it sarcastically. ‘A landlady stopped at 
the open door ofa flat in her house, where the weekly 
washing was being done. A quarrel with the tenant 
ensued. Suddenly the landlady rushed at the other 

* See Note 39. 
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woman, tore a piece of wet linen from her hand, hit 
her in the face with it and then threw it on the floor. 
The other woman stooped and picked up the piece 
of linen. At that moment the landlord joined in and 
advanced towards the stooping woman with raised 
fist. She rose quickly to avoid the threatening fist. 
While doing so, she was supposed to have hit the 
landlady’s face with the piece of washing. The 
belligerent landlady brought an action. I was able 
to prove through two witnesses that the woman had 
not hit the landlady; at the worst she had accident- 
ally touched her face with the wet piece of washing. 
But the judge found the defendant guilty with the 
following reasoning which I took down in short- 
hand: ‘““Two witnesses have, it is true, said the 
defendant did not hit the other party. But the 
sympathies of those witnesses are not with the land- 
lady. And it is psychologically probable that a 
woman who is attacked hits back.”’ ’ 

There is no doubt that the author is again mis- 
taken. The judge himself explicitly refers to the 
psychological character of the grounds for his judg- 
ment. Here the values are psychological and not 
logical.* 

These two cases are not specially representative; 
there are some much more effective and convincing 
ones. What matters here is to show that the finding 
of objective and subjective facts is a psychological 
process. At this point a challenge imperiously 
presents itself as a postulate of criminal law, nay, of 
humanity : if this is so, then it is more important to 
know something about criminal psychology than to 
know about the rules of logic. Is it not better to 
understand what passes in the minds of the detective 
and the magistrate than to know one’s way about 

* See Note 40. 
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in the manuals of logic? The criminologist is 
warned against false conclusions, hasty deductions, 
wrong reasoning of every kind. Who warns him 
against psychological mistakes ? If the finding of 
facts is a psychological process, is not the danger of 


making wrong psychological judgments greater 
than that of wrong reasoning ? 
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One of the most important ways of discovering the 
unknown culprit is to look for the motive. There can 
be no doubt that this is the province of psychology. 
There is no obligation on the judge to bring to light 
the motive or, rather, the motives of a crime, but 
the crime remains obscure as long as the motive is 
not clear. This obscurity is much more serious than 
any connected with place or time. The complete 
lack of motive in a murder has something very 
strange about it, which stimulates the investigator 
to ever renewed efforts to elucidate the case. The 
importance of clearing up the motive for establishing 
the evidence rests not merely on the fact that the 
motive is in itself such important evidence. Often 
other evidence cannot be used at all or not to its full 
effect as long as we do not know the motive for a 
crime, ‘This question of motive is often the starting- 
point for the work of detection. It seems easy to 
answer from the point of view of the untutored 
psychologist. The nature of the crime itself seems 
to give us the solution. It is clear that here we have 
a murder for revenge, there a case of housebreaking 
for the purpose of robbery, there a forgery in order 
to obtain money. But this fine assurance may be 
shattered by two objections. The first points to the 
fact that crimes are often only staged to deceive. A 
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house is broken into; all the drawers are searched, 
money and valuables stolen. But the theft is a blind. 
What the man wanted was only certain letters of 
which the police knew nothing. The second objec- 
tion is this. In deducing the intention from the 
result the criminologist often goes wrong because 
his deduction is based on his ability to identify 
himself with the culprit. This appears to him to be 
a conscious mechanical process which he can per- 
form or not, as he pleases.* The result of an act may 
very well allow us to infer one of its real motives, 
but this conclusion presupposes that we have to do 
with psychological processes similar to our own. 
It does not hold good, for instance, in a case of 
psychosis. A paranoiac attacked a man because he 
saw in him his persecutor. We look for the unknown 
criminal, which we are familiar with, presume a 
motive like jealousy or political enmity. We have 
presumed only motives due to delusions common to 
all men; we have never conceived of one which can 
be explained only by a psycho-pathology belonging 
to the man’s special delusion. An attempt to dis- 
cover the real motive may also fail because we do 
not understand the mental processes of a foreign 
race. I remember a mysterious murder which 
occupied the attention of the Austrian courts in 
Montenegro during the war. Our understanding 
of the case was prejudiced by the fact that we did 
not grasp the psychological meaning of the blood- 
feud for certain Albanian families. The immense 
practical importance of motive for criminal investi- 
gation was shown by the recent outrages on the 
railways at Jiiterbog und Bia-Torbagy as well as 
those at Anzbach and Neulengbach. ‘Those terrible 
catastrophes seemed to suggest the political activities 
* See Note 41. 
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of an international gang. A paper found on the 
spot threatening further outrages confirmed this 
view; it pointed to communist action. Long and 
troublesome investigation on this hypothesis led 
to nothing. The criminal, Silvester Matuschka, who 
was found much later, was a highly pathological 
individual who found sexual gratification in ex- 
plosions and other catastrophes and longed for a 
kind of fame like Herostratus. 

One sees how much depends in solving criminal 
problems on psychological knowledge and gifts. 
We recognise how little we know of psychological 
conditions and motives in the psychogenesis of 
capital crimes. That terrible description of the 
crime ‘First it lay before me, then it was past, there 
was nothing in between’ deals a severe blow to the 
psychologist’s pride. We have to admit how little 
we know of mental processes in the criminal for all 
our labours. It is still not sufficiently realised that 
the criminal at the moment of the act is a different 
man from what he is after it—so much so that one 
would sometimes think them two different beings. 
In some of the worst crimes one is reminded of the 
medieval belief in possession (Nietzsche observed 
in his Genealogie der Moral that the future develop- 
ment of criminal law must learn to isolate the deed 
from the doer). Our psychological judgment, our 
instinct as well as our experience, seem to tell us 
sometimes that the deed does not belong to the doer 
nor the doer to the deed. Nevertheless the act must 
be an expression of the criminal’s mental tension, 
must spring from his mental condition, must have 
promised gratification to his psychological needs. 
We are faced by a riddle as long as we do not know 
what motive actuated him. Does he know it any 
more than we do? In many cases, and especially 
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in the most serious crimes, he can, with the best 
will in the world, give us but inadequate informa- 
tion; he is unable to establish a connection between 
the deed and his personality.* Doubts have been 
thrown, and rightly so, on the adequacy of the 
psychological knowledge and understanding of 
judges in problems of this kind. It is like trying to 
get to the deepest layers of the earth with a child’s 
spade. Do not let us speak of common sense which 
guides the judge in his examinations. Stupid things 
with tragic consequences are still done in the name 
of common sense. The way in which the judge, the 
public prosecutor and the defending counsel learn 
to know the accused is the most cursory that can 
be imagined, the material at their disposal is the 
scantiest, the method they employ the most super- 
ficial. It is like hearing a foreigner say he knows 
London well because he has been round it on 
a conducted tour. In truth, he has seen some 
remarkable sights which are shown to tourists, in- 
cluding some dismal looking streets in China-town. 
The question of the motive is difficult, even if we 
know the culprit. It is moreso, sometimes unanswer- 
able, when we have to guess the motive and from it 
the unknown criminal. Here the criminologist’s 
psychology shows itself sometimes in an embarrass- 
ing manner. The question of motive is very mis- 
leading as a help for finding the probable criminal. 
If one were to judge from the motive only, the 
situation would soon become grotesque. If everyone 
who had a motive committed a murder there would 
be few cases of natural death. aie 
Apart from the search for the motive the primitive- 
ness of criminological psychology becomes obvious 
to any unbiased person, for instance, when the 
* See Note 42. 
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dangerous question arises whether A. or B. is 
capable of the crime—that is to say in the valua- 
tion of evidence from character. In the attempts to 
answer this question we find a_ psychological 
naivety which reminds one of the little girl’s 
question: ‘Mummy, what does a thief look like ?’ 
Just as in early days it was assumed that there was a 
definite criminal physiognomy and a regular cult 
of ear-lobes grew up, so now people profess to be 
able to tell from the general impression or special 
characteristics whether a man can be credited with 
a murder or a robbery. It is a question of psycho- 
logical clichés, ‘standardized’ psychology, so to 
speak. Characterological indications of this kind 
are often uncertain and misleading. The famous 
poisoners of Louis XIV’s time looked like angels 
and were particularly meek. 

For many years a man named Denke used to kill 
his victims in his house situated in the middle of a 
Silesian village, and used to pickle them in tubs. 
He was generally regarded as an honest, harmless 
character, law-abiding and religious. The same 
was true of Angerstein, who exterminated his 
family; of Matuschka, who was specially admired 
for his piety, and who sent whole trainloads of men 
to death and destruction. Similar examples could 
be given of mass-murderers. Middle-class society 
likes to represent the gulf between itself and the 
law-breakers as unbridgeable, and is frightened to 
find that even mass-murderers are made of the same 
stuff and behave in all walks of life like the rest of us 
—your very neighbour might be a murderer. The 
complacency of conscious psychology and_ the 
superficiality of psychological observation in crimi- 
nal investigation are nowhere clearer than in the 
treatment of the question whether a person is 
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capable of a crime or not. What a contrast to this 
primitive outlook is there in Goethe’s self-portrait: 
“There is no crime of which I do not deem myself 
es SE 
vidence from character played an important 
part in the case of the agricultural labourer Josef 
Jakobowski. The man, a former Russian prisoner 
of war, was accused of having killed his own three- 
year-old child. Again and again the poor man pro- 
tested: ‘I innocent—nothing done—why talk >’ 
Even this behaviour was considered suspicious. In 
the summing-up we find the sentence, “The accused 
is a cunning, crafty fellow, without scruples, whom 
one might believe capable of murder.’ He was 
executed on February 15th, 1929; afterwards his 
innocence was proved conclusively. The Govern- 
ment of the Free State of Mecklenburg-Strelitz had 
refused to reprieve him. In this case, which relied 
entirely upon circumstantial evidence, the psy- 
chological element was of the utmost evidential 
importance. How often are these psychological 
reasons not mentioned in the summing-up, though 
they are the basis of the judgment. Over and over 
again the attempt to prove something from the 
evidence would be recognized to have miscarried 
or failed if the accused had been cleverer and had 
known how to appear in a more sympathetic light. 
One must not underestimate the influence of un- 
conscious unfavourable impressions on judge and 
jury; they diminish suspicion against evidence 
which would otherwise have been more carefully 
examined. : P 
The kind of psychological thinking which domin- 
ates the law-courts becomes most dangerous when 
it is thrown as a weight into the scales of Justice. 
The scales are, indeed, falsely weighted whether 
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it is a question of the ‘expert’s’ opinion about a 
witness’s capacity for remembering, or of making a 
judgment about the nature of a suspect’s impulses 
so as to arrive at a conclusion as to his guilt or 
innocence. It is not my business to show in how 
many thousands of cases the naive trust in one’s own 
psychological insight or in the understanding of 
other people’s mental processes has led to the most 
terrible miscarriages of justice.* I am concerned 
to show the state of affairs by typical examples and 
not to describe it exhaustively. One example must 
stand for many hundred, one case for many. 

In the ’seventies of last century a rich farmer was 
sitting in an inn of a little Austrian town. It was a 
public holiday. There and then he explained in 
front of everyone to a young keeper, who was in love 
with his daughter and had wooed her passionately, 
that a marriage between them was out of the ques- 
tion. The young man sat at a table, glumly staring 
at nothing. Suddenly he shouted so that everyone 
in the noisy room could hear him, ‘I’ll show that 
dog what’s what. He’ll see. It will be he, not I, who 
will suffer.”, Then he returned to his drinking. The 
farmer went home. The next day his corpse was 
found in the well-lit street. Two tramps gave evi- 
dence that they had seen the young keeper pulling 
a knife with which the murder had been committed 
out of the murdered man’s back. The knife was 
examined, the keeper arrested. He protested his 
innocence again and again. He was confronted with 
the damning evidence; he was cross-examined. 
But he insisted that he was innocent. He was sen- 
tenced to death; the sentence was commuted to 
twenty years’ penal servitude. After he had been 
in prison for twelve years the real murderer confessed 

* See Note 43. 
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on his death-bed. The case became clear. There 
was a man in the village, who was in debt, and 
he knew that the farmer, the girl’s father, had on 
him a note-case full of money. While the keeper 
sat drinking, this man, unobserved, pulled his knife 
out of its sheath and with it stabbed the farmer 
in the street when he was going home. The keeper, 
finding the corpse on the road, recognized with 
terror his own knife. Now he knew he would be 
accused; his knife would be the strongest proof 
against him. To save himself he pulled the knife 
out of the wound, dried it, and in that situation he 
was seen by the two tramps. Apart from their 
testimony the most important element in the case 
was psychological: the significance to be attached 
to the fury and despair of the young, rejected suitor 
against the rich farmer. His threats in the inn 
were sufficient proof of his hatred; they pointed 
unequivocally to an intention to attack. But in 
summing up the psychological situation the poverty 
of criminal psychology was shown again as in so 
many other cases. That the keeper threatened the 
farmer with death was not absolute proof of guilt; 
from the psychological point of view it might even 
tell against it. The spoken word, calling people 
names, cursing and threatening, often act like a 
safety valve, provide an outlet for mental tension. 
(‘His bark is worse than his bite.?) We know in 
how many cases verbal action takes the place of 
motor action. It is true that this reasoning 1s not 
conclusive on the other side; in spite of cursing and 
threatening, a man may proceed to action and com- 
mit murder. We have no means of estimating the 
effectiveness of individual inhibitions. | 

Dostoievsky said with regard to the use of psy- 
chology in interpreting evidence that it was a stick 
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with two ends.* It can be used for the prosecution 
or for the defence. It is for the psychologist to show 
clearly this misunderstanding of his science and 
to repudiate it. Abuses would remain even if the 
misunderstanding was less obvious, the methods of 
examinations less gross, the criminologists’ psy- 
chological assumptions more justified. The inter- 
pretations of human actions in such cases are often 
shamefully naive, the psychological experiments in 
the examination sometimes childish, the observa- 
tions inaccurate and unverified; and the conclusions 
often show a terrifying lack of worldly knowledge. 
That the lawyer’s understanding of psychological 
facts is so elementary need not be fatal, but it may 
become so if it has a say in the decision of guilt or 
innocence. The edifice of criminal law may be 
cracking in every joint, but as long as it stands, the 
judge, whether he strikes or spares, must see men 
with the eyes of a man. Everywhere in penal pro- 
cedure the inadequacy of criminal psychology 
becomes obvious. If the accused is silent it is 
interpreted as a proof of guilt; if he talks excitedly 
that shows that he is guilty, too. 

In the Hilsner case of ritual murder the Crown 
Counsel referred to the fact that some witnesses 
spoke to noticing signs of uneasiness, worry, and 
blushing in the accused. He laid stress on this and 
said: ‘I need not tell you that there was a mental 
struggle of that kind and anguish of spirit in Hilsner, 
for you have had the opportunity to watch him 
during the proceedings. . . . The convulsive move- 
ments of his fingers, the change of colour—these do 
not belong to a good conscience.’ Even if we assume 
that the remark implied that Hilsner’s behaviour 
did not testify to a good conscience, that represented 

* See Note 44. 
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the interpretation of a public officer, and many 
people might interpret these signs in the opposite 
sense, as Dostoievsky pointed out. Here we see the 
ambiguity of psychological speculation in penal 
law, the danger of false and one-sided interpretation 
of psychological evidence. Very often the guilty 
man is throughout quiet and self-assured, whereas 
a man wrongly accused gives the impression of 
having a guilty conscience.* The accused stutters, 
is confused and muddled, talks in incoherent 
sentences; what he says seems like stupid excuses; 
his voice is uncertain and breaks; in cross-examina- 
tion he seems to be inventing details because he 
cannot find his words, and yet he is innocent. The 
guilty man appears clear-eyed before the court, full 
of calm assurance; he answers frankly, in short, pre- 
cise, reasonable sentences, and keeps his head. One’s 
impression is that the matter does not concern him. 
Cases are known in which the accused collapsed 
when shown the blood-stained weapon, and who 
was none the less innocent. The relevance of 
psychological evidence as to guilt is still over- 
estimated, although it is known that excitement can 
spring just as often from endocrine processes as from 
real guilt. Let us suppose an accused man has lied 
and has been found out. What psychological con- 
clusions are drawn from this! But how many and 
what different motives the accused may have for 
his lie—even assuming that he recognizes it himself 
as such. To take a lie as a proof of guilt or at least 
as a reason for suspicion is so common that it seems 
almost obligatory. In the Hilsner ritual murder 
case, which a well-known counsel calls ‘a most 
shameful miscarriage of justice,’ sexual motives 
were suspected in the murder and the accused was 
* See Note 45. 
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questioned about his sexual life. He maintained 
that he was impotent, and this was contradicted by 
a woman witness. He also said he had never seen 
the corpse of the murdered woman, and that was 
not true. It was clear that he feared to make his 
position worse by an affirmative answer to these 
questions. The conclusions drawn from these two 
lies were absolutely erroneous. The naive analogies 
which judges sometimes draw in their psychological 
reasoning are amazing. 

Emile Zola described how puzzled a judge was when 
he came across aman who was notin the least ashamed 
of a theft, but overwhelmed with shame when asked 
to admit that he kept a stocking of the woman whom 
he was in love with. Criminologists are surprised 
when they meet with psychological contradictions, 
and their surprise easily turns into resentment. This 
resentment results in a wish to brush aside such in- 
tolerably contradictory statements. In Zola’s novel, 
La Béte Humaine, Roubaud killed a man out of 
jealousy. The examining magistrate Denizet could 
not believe that jealousy was the motive. Mme. 
Roubaud had a second lover. Why did he kill the 
first and not the second ? ‘I don’t know,’ the man 
answers, ‘I killed the one and not the other’. Denizet, 
who is very proud of his psychological gifts, and the 
way he uses them, shouts angrily: ‘Don’t continue 
to tell me that you were jealous and killed out of 
revenge. I advise you not to tell the judges that 
fantastic story. They will shrug their shoulders. . . . 
Believe me, alter your system. Only the truth can 
save you.’ But it was the truth he spoke.* Similar 
scenes occur every day in the courts. It is remark- 
able that the position of an accused person 
unconsciously influences even the magistrate 

* See Note 46. 
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unfavourably. If he is found to have lied, then the 
judge has, so to speak, tasted blood. Obstinate 
denial unconsciously enrages him as though it were 
a personal offence; it is as if the accused thought 
him stupid, wanted to deceive him, and the judge 
reacts accordingly. 

Most people think that psychological facts are 
self-evident; to the criminologist the mind is no 
‘far-flung country,’ but rather a minutely eer 
out police district. It is in the character of the 
magistrate not to like psychological surprises. 

The judge’s moral outlook does not allow him to 
neglect the connection between the deed of which 
the accused may be guilty and his behaviour in 
other matters. In a murder case in Austria the 
public was particularly incensed against a man who 
had eaten his supper in the same room where the 
corpse was lying. In another case where the wife 
and the servant had killed the peasant together, 
they received a bad mark for having had sexual 
relations immediately after. They had, so to speak, 
misbehaved in front of the corpse. People deplored 
the murderer’s lack of good feeling, and thought they 
should have observed a respectful interval after the 
act. It happens often that the accused’s past— 
respectable people have no ‘past’—appears as a 
special reason for suspicion. Not only is the man’s 
crime judged, but also his character, and a criminal 
act is more easily credited to the man who has, it 
may be, made cynical remarks about God or marri- 
age or laughed at the police than to the humble 
citizen. How much these moral opinions influence 
the magistrate and the jury, in the question of guilt 
or innocence, is well-known.* 

I do not mean to complain of the absence of 

* See Note 47. 
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psychological training and the lack of psychological 
understanding in the ordinary way. This training 
is certainly most desirable, but not in the sense in 
which it is carried by the theoretists of penal law, 
i.e. to perfect the system of psychological evidences 
against the accused and to make judges and de- 
tectives surer in adducing proof of guilt. I would 
rather wish the contrary: to make them less 
sure. That is to say, the officers who have to 
find out the truth in a criminal case should gain 
enough insight into scientific psychology to see 
how unreliable and unsuitable psychological evid- 
ence and evidence from character is in criminal 
detection, and how rarely and cautiously it should 
be used. 

Nevertheless, we think the acquisition of psycho- 
logical knowledge by officers of the Court highly 
necessary. It would not only serve as a corrective to 
naive psychological opinions, but it would make 
judges, public prosecutors, etc., sceptical about their 
own judgment. It would help the criminologist to 
have a better understanding of the origin and nature 
of a criminal act when the author of the act has 
been found. As proof, as evidence for or against 
guilt, psychology is useless. Its abuse confronts us 
every day in court. The many hundred examples 
in criminal history are still, it would seem, not con- 
vincing enough to discredit psychological obser- 
vation. The most concrete warning, given by 
Dostoievski in his Brothers Karamazov—a much 
more penetrating illustration than can be found in 
any manual of penal theory—has fallen on deaf 
ears. We read with horror in the reports of witches’ 
trials what evidence was produced for the guilt of 
those poor wretches. In the not so very far future 
people may think the same of our present methods 
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of using psychological evidence and of judging 
character in court. 

Psychology is not able, it would seem, to prove 
people guilty of a crime by any suitable scientific 
process. Is there no hope of a reliable psychological 
method of discovering the author of a crime? Is 
no help from psychology for solving this problem 
within sight ? I think not. It is no concern of the 
laws of mental life whether society calls certain 
unhappy creatures criminals or not. 


tS) 


CHAPTER V 
CIRCUMSTANTIAL EVIDENCE AND PSYCHO-ANALYSIS 


THERE is no longer any doubt that the coming of 
analysis must slowly alter the administration of 
criminal law. These changes will probably not 
occur in the way some hope for and others dread. 
They are hard to predict, although there have 
been apodeictic predictions made recently both by 
criminologists and psycho-analysts. The student of 
criminal law and its changes in these troubled times 
will be in a difficult situation when asked his opinion, 
the more so he will have to face not two different 
groups—criminologists and analysts—but as many 
opinions as there are minds. It is not my intention 
to enter into a discussion of the significance of 
psycho-analysis for criminology. I should only like 
to say that we analysts are not always innocent when 
grotesque misunderstandings of our intentions occur. 
I think we have been too ready to serve criminology 
without making it clear that we thought those 
services of questionable value. Alexander and Staub 
assumed it was right and important to ‘introduce’ 
psycho-analysts into the courts of justice.* They 
prophesied that psycho-analysis would never again 
leave these courts.f Ina review of their book, whose 
merits for criminal psychology I stressed, I expressed 
a doubt as to the desirability of psycho-analysis in 
* See Note 48. T See Note 49. 
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the law-court. I was afraid that the functionaries 
of the law would misunderstand psycho-analysis 
and would teach the criminal that what he used to 
do by instinct was done in accordance with certain 
rules. 

No sooner were those sentences written than they 
proved correct. During the trial of the parricide, 
Philipp Halsmann, the medical faculty at Innsbruck 
thought it probable that he had an Cidipus com- 
plex and considered this mental attitude—regarded 
in Innsbruck as the peculiarity of only a select few— 
as a reason for suspecting the accused. Freud him- 
self has shown how irrelevant and misleading the 
introduction of the question of the Gidipus complex 
in such a case must be.* The admission of analysis 
into court in the near future foreshadows bizarre 
and terrible happenings—a witches’ sabbath of 
common sense, where the Cidipus complex is used 
as evidence against the accused, and his unconscious 
motives as a proof of his guilt. No, I do not wish 
for the ‘introduction’ of psycho-analysis into court. 
I had rather it stayed outside. I think a law-court 
is not the right place for psycho-analysis. Its 
influence goes deeper; its research into criminology 
will lead to a recognition of the many problems 
involved in criminal justice. } 

It seemed for a time as if analytical points of view 
might serve aims which ought to precede every 
consideration of the uses of punishment, its extent 
and execution. Is psycho-analysis fitted to contri- 
bute to the question of who the unknown criminal 
is or even to solve it ? 

The problem of ascertaining the facts by psycho- 
logical means appears again and again; judges and 
laymen, jurymen and counsel have always wanted 


#* See Note 50. 
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to know whether a process could not be found which 
would force the accused to admit his guilt or inno- 
cence by objective, involuntary signs. If there were 
such reliable psychological methods criminal pro- 
ceedings would undergo a revolution. Wertheimer 
and Gross sought a method which should show 
through free association—independent of the deposi- 
tions of the person under examination—whether a 
matter is known to him or not. The method of dis- 
covering hidden mental acts was to be used for the 
involuntary self-betrayal of the accused. In Freud’s 
paper, ‘Psycho-Analysis and the Ascertaining of 
Truth in Courts of Law,’ the general considerations 
which might make such a process possible were 
clearly demonstrated.* In it, to be sure, he stressed 
the point that the experiment could have no influ- 
ence whatsoever on the decision of guilt or innocence. 
The differences in the mental situation of the crimi- 
nal and the neurotic, of the examining magistrate 
and the psycho-analyst are so pronounced that there 
could be no thought of a practical use of psycho- 
analysis for the question of guilt or innocence. 
Experiments have shown some cases where it has 
been possible to find facts against the will of the 
accused by such psychological methods. But there 
are other cases where the reactions obtained do not 
admit of such a certain and unequivocal conclusion. 
In the present state of our science Psycho-Analysis 
is neither suited nor competent to solve the question 
of guilt or innocence. But one cannot tell how the 
next generation will answer the question of the 
practical use of analytic method. 

The rising generation of analytical research 
workers seem to be most confident in this respect; 
their optimism would be heartening if it were based 

* See Note 51. 
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on new knowledge. Fromm* thinks ‘that Psycho- 
Analysis will contribute more especially to the 
question of the diagnosis of facts, that is to say in 
cases where psychology can help to clear up the 
facts, and assist in deciding whether a man is guilty 
or not.’ According to him psychology plays a part 
similar to chemistry or medicine. He says: “The 
number of cases in which psychology is important 
for the question of guilt or innocence is very large. 
They are especially the cases where there is no 
confession and where the finding of a plausible 
motive decides whether a man can be held to have 
committed the deed or not. Then there are other 
cases where it is not the deed which is doubtful, but 
its place in criminal law. In all these cases analytic 
psychology could be used also de lege leta, because 
its views of the problems of guilt, responsibility and 
correction stand in no opposition to the present 
system of criminal law. It works inside this domain 
in the same way as, say, chemistry, which determines 
whether a stain is human or animal blood; or like 
graphology, which identifies the author of two 
handwritings.’ 

This view shows an optimism which will probably 
remain quite unshaken by the fact that its state- 
ments are incorrect. The only correct observation 
relates to the number and increase of the cases where 
psychological considerations have become import- 
ant for the question of guilt. It remains question- 
able how far these considerations are reliable and 
whether they are not inappropriate. Apart from 
this, Fromm’s claims are very misleading. The 
comparison of Psycho-Analysis with chemistry or 
medicine is quite wrong. The decisive difference is 
obvious; for the field of application of these two 

* See Note 52. 


57 


THE UNKNOWN MURDERER 


sciences is completely different. Chemistry and 
medicine belong to an apprehensible, though not 
always comprehensible, world; it is material. 
Psychology is on a different plane. In chemistry 
there are hard and fast reactions which are recog- 
nized by the sense of smell, taste and vision. The 
proof whether a substance is of a certain kind can 
be seen in the test tube. Psychological reactions do 
not point to any such material facts and, even if 
they did, this would not be what is essential for 
psychological research. For instance, a certain 
behaviouristic reaction ‘as an expression of the 
emotions,’ as one used formerly to call it, may occur 
because a man has committed a crime—but also 
because he wished to commit it. Mental reality is 
the only decisive criterion for psychology; material 
reality has to take second place. 

One should bear these observations in mind when 
raising the question whether an individual is 
‘capable’ of a crime. Analysis cannot answer it, nor 
1s 1t a question which analysis is desirous of answer- 
ing. Rather will it enlighten us about a criminal 
who has committed the deed and who seems hardly 
capable of having done so. 

In contradistinction to Fromm and many other 
analysts and psychologists I believe psycho-analysis 
quite unsuited to help in discovering the material 
facts, as the judge has to do. Nor do I see a way of 
changing our scientific methods so that they could 
serve criminology in following the traces of the un- 
known criminal. Let us once more consider Fromm’s 
comparison of the part played by psycho-analysis 
and by chemistry. Let us suppose a child has been 
raped. A tramp is arrested on suspicion. His 
trousers show suspicious stains which are examined 
and found to be stains of semen. These traces are 
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certainly clues which, together with others, may 
prove the deed. Can psychology really play a part 
similar to chemistry in such a case ? By no means. 
The analyst may experiment with disconnected 
ideas, free associations, interpretation of dreams and 
faulty acts or other mental reactions; he will contri- 
bute nothing of value to the question of actual fact. 
His endeavours will point to certain mental experi- 
ences, but they will not help to answer the question 
whether the observed reactions refer to definite 
physical events. This is true in the most favourable 
case where the subject is willing to answer questions 
about his mental life. And now consider the situa- 
tion of a person accused of a crime. The analyst, 
acting as an expert in the question whether the man 
is capable of the crime or not, enters the cell; will 
he be welcome ? 

Is the difference in application between the two 
above-mentioned sciences and _ psycho-analysis 
clear ? It lies not in a greater or lesser degree of 
exactitude, or a difference of reliability and security, 
in the methods employed, but in the essential 
difference of the subject-matter under examination. 
Fromm says that analysis could exercise the same 
function as chemistry or graphology. But blood- 
stains and handwriting belong to material reality. 
Fromm’s opinions are fully discussed here, not be- 
cause they are important, but because they and 
kindred opinions are apt to favour dangerous mis- 
understandings about the application of psycho- 
analysis. Every psychologist interested in this 
question—and this means every psychologist—must 
wish to dispel the darkness enveloping this problem 
and to present it as clearly and unequivocally as 
possible. It is no service to analytical psychology 
to enlarge its field of application to imaginary 
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proportions; to do so would only divert attention 
from its true province.* In criminology particularly 
there are tasks awaiting psycho-analysis which have 
as yet not even been perceived, let alone begun 
upon. 

The judge who asks: Is this man (or woman) 
guilty ? expects from psychological experts the 
answer to be yes or no. But the psycho-analyst can 
say nothing about that, even after an examination 
of a man’s instincts, conducted under the most 
favourable circumstances. He might perhaps say: 
‘I have found that this man, who is a model of 
consideration and altruism, has to deal with severe 
sadistic impulses of an unconscious nature.’ The 
road from such an impulse to the corresponding 
deed is long and indirect. In most of us the reaction 
to such forbidden impulses has become so strong 
that it excludes external, real satisfaction. The 
existence of such strong forbidden impulses has 
called forth all our powers of mental defence, so that 
the former can only express themselves in dreams 
-and unconscious thoughts. I don’t know where I 
have read this sentence so pregnant with meaning: 
‘The girl was poor, but clean; her phantasies were 
the reverse.’ 

If it were a simple truth that repression of instincts 
of a certain strength provided a kind of guarantee 
against anti-social instinctual satisfaction, then the 
psychological situation would not be difficult to 
grasp. But this is by no means so. These repressed 
instinctual impulses can break through suddenly 
and in unsuspected situations with the whole 
strength of their dammed-up energy and can lead to 
sadistic scenes and to brutal perverse and criminal 
acts.f We cannot let psychology decide whether or 

* See Note 53. t See Note 54. 
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not a person has committed a crime in obedience to 
his instincts. Not only the intensity of his instinctual 
impulses but also that of the contrary forces in him 
(the anti-cathexes) are decisive; the whole dyna- 
mics of instinctual life, which are based on the 
relative strength of the several factors involved must 
be considered here as well as the topography of the © 
psychical processes. Quantitative factors are also 
concerned; they connect the wish and the intention 
with the actual executions of the deed; and we have 
no means of measuring them. 

Perhaps we may be allowed to return to the quota- 
tion from the trial scene in The Brothers Karamazov: 
‘Psychology is a stick with two ends.’ Freud,* who 
quotes this sentence repeatedly, notes that it repre- 
sents a grandiose screening of facts. Not psychology, 
but the judicial methods of ascertainment deserve 
this sarcasm. ‘It does not matter who has really 
done the deed; it only matters to psychology who 
has willed it emotionally and welcomed it when it 
was done.’ These words not only determine the 
extent of psychological interest, but also the limits 
ofits competency.t The solution of guilt lies beyond 
its scope; it has different aims and problems, but 
their range is hardly less extensive. 

* See Note 55. + See Note 56. 
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THERE is one class of clues which impresses the 
observer in a special way. It consists of apparently 
incautious or even careless actions which give the 
criminal away while his attention is concentrated 
on wiping out all traces of his guilt. Such clues, 
which observers try to connect with the criminal’s 
so-called ‘stupidity,’ often bring down his sentence 
upon him. These self-betraying clues can be dis- 
covered in the manner of the crime, in the tools, the 
time, the locality in which the deed was committed 
and in all the accompanying circumstances. 

On December 4th, 1924, the newspapers reported 
that a gang of burglars had raided the country house 
of a man called Angerstein, the director of some 
chalk-works at Stegen. All those present were 
killed except Angerstein himself who was severely 
injured. The reason for the raid, it was supposed, 
was the theft of the workmen’s wages. The house 
itself was set on fire. This report was founded on 
what Angerstein said, who lay severely wounded in 
hospital. However, it was found that the deed must 
have been done much earlier than Angerstein 
declared; the rigor mortis of the victims fixed 
approximately the hour of their death. This  possi- 
bility Angerstein had not considered in planning 
his terrible murders. Another example: Dr. Erdély, 
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husband of the beautiful Budapest actress Anna 
Forgacs, took his young bride to Millstatt in Car- 
inthia shortly after their wedding. Soon after it was 
learnt that Mrs. Erdély had fallen into a deep abyss 
near that place. She was conveyed to the hotel 
where she died. The physician stated that death 
was due to heart failure and wrote a death certificate. 
The husband seemed heart-broken. Nevertheless, 
he telegraphed to the insurance company to send 
him at once the 20,000 dollars for which Mrs. 
Erdély’s life was insured. The company grew 
suspicious and insisted on a post-mortem. Dr. | 
Erdély had not considered that marks of strangula- 
tion were not usually to be found on victims killed 
by a fall. 

When the criminal tries to be particularly cautious 
and wants to take every possibility into considera- 
tion it often happens that he becomes over-cautious 
and betrays himself by this love of detail. Some 
criminologists maintain that the only safe way to 
commit a crime is under the sway of a strong 
impulse. If the perpetrator is favoured by circum- 
stance he may never be discovered. Crimes care- 
fully planned and calculated in advance are often 
betrayed by a ‘stupid’ chance. For instance, the 
criminal provides a faultless alibi, but it 1s too care- 
fully prepared and precisely through that a hidden 
flaw in it is discovered. The artiste Urban, who killed 
a man at Neukélln, said that he was having a tele- 
phone talk with his fiancée at Leipzig at the time 
of the murder. This was almost true, but the exact 
time of the call could be verified through the tele- 
phone office with such correctness and precision 
that Urban’s doom was sealed. 

A third example: A garage man at Wannsee, 
near Berlin, was found unconscious in his garage 
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one September night. His breath came in gasps, 
the drawers in his room were in disorder, the money | 
had gone; everything pointed to a burglary. The 
next day the injured man could describe how two 
men had come on a motor-cycle, stunned him and 
robbed the cash-box. But he had forgotten one 
thing: 165 litres of petrol were missing, and that 
amount could not have been taken away on a motor- 
cycle. He had himself stolen the petrol and the 
cash. The burglary was a fake. 

Criminologists tell us that such clues, which they 
call ‘the establishing of proof by the criminal him- 
self’ often occur precisely in the most serious crimes. 
Take, for instance, the notes written by the mass- 
murderers Haarmann and Denke. The carelessness 
of these self-betraying clues contrasts strangely with 
the great caution exercised in the execution of the 
deed itself. In a case reported by Wulffen,* a house- 
painter who had killed a boy, used as a paint-pot 
a fragment of an enamel jug which the child had 
been carrying. He placed this fragment so care- 
lessly on the window-sill that it was seen by a passing 
police-officer. Nobody thinks it strange that crimi- 
nals do not leave their visiting cards behind. It is 
much stranger that they sometimes do so. The 
Berliner Tageblatt reports, for instance, under the 
headline “Things that Should not Happen’ (July 
goth, 1931) that the tailor Paul Kneisel was no 
problem for the police. He and two others broke 
into a men’s outfitting shop in the night of July 7th. 
The three friends dressed in new suits and took 
away three more which they sold afterwards. But 
Kneisel not only left his old jacket behind, but 
forgot to take his police registration out of it. 

We can find material of this sort everywhere 

* See Note 57. 
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without having to consult the annals of crime. 
Everyday happenings are sufficient. Instances of 
negligence, carelessness and what is commonly 
called ‘criminal stupidity’ are frequent in the very 
crimes where each detail has been carefully planned 
and considered; and these cases are specially 
striking and instructive. Let us take the case of the 
Consul-General von Barckhausen whose mysterious 
death in July 1931 was much discussed. Dr. 
Barckhausen, who had had a brilliant career, led 
a happy family life and was very popular and much 
respected. Nobody suspected that this happy man 
had sustained heavy material losses and that his 
appearance of wealth could not conceal his ruin 
for long. He determined to secure at least his 
family’s future. His life was insured for 200,000 
marks, which his family was to receive at his death, 
except in the case of suicide. He carefully pre- 
pared a plan which should lead people to the con- 
clusion that he had been surprised and murdered 
at his house. When he was found shot in his study 
everything bore out this supposition. The scene 
was laid so as to make it appear certain that he had 
been murdered by unknown persons who had 
entered through the window. Only much later did 
the investigation discover certain details which 
excluded this possibility and pointed to disguised » 
suicide. They were only a few trivial matters, 
minute faults in the masterpiece of calculation 
which had gone to construct the insurance fraud. 
But it was just these little faults that spelt failure. 
Barckhausen wanted to give the impression of 
having heard burglars on the Sunday night, of 
having run out to meet them and having been killed 
by them. This was well thought out and all the 
details in the room pointed to a struggle of this sort, 
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but the fountain pen with which he had been 
writing his suddenly interrupted letter was un- 
opened. When his body was found he had in his 
right hand a life-preserver and a torn tie. The 
reconstruction of what had happened was meant to 
be obvious: Barckhausen had fought one of the 
burglars and had torn off his tie. But in this calcula- 
tion, too, there was a small, but striking, mistake. 
The dead man held the tie inside out. If he had 
grasped his murderer’s tie and turned it, his palm 
would have been under the tie and he would have 
dropped the life-preserver. These two details 
hinted at the improbability of an attack. The temp- 
orary disappearance and ultimate finding of the 
deceased’s note-case made matters clear. When the 
corpse was found the note-case had disappeared. 
Next day a postman called who had found the case 
in a letter-box attached to the neighbouring house. 
But at the time when the postman emptied the box 
Barckhausen was still alive; just at that time he was 
having his last talk with his servants. The missing 
note-case was meant to hint at a burglary, and its 
discovery next day to confirm the supposition. The 
criminal would apparently have thrown the emptied 
note-case into the nearest letter-box to get rid of it. 
But Barckhausen had forgotten to ascertain when 
the box would next be emptied. He supposed that 
the last Sunday collection had already been made. 
The time of collection showed that he himself had 
thrown the note-case in. Here, as in many other 
cases, we find a number of betraying details in a 
deed which was most carefully planned and con- 
sidered. Are there special reasons for this ? 

_ The criminal seems to fear the envy of the gods, 
like the builders of the temple of Nihko. The portal 
of this sanctuary in Northern Japan was of such 
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perfect beauty, its rich relief carvings so wonderfully 
wrought, that the builders supposed it had evoked 
the envy of the gods. The consequences would have 
been terrible; so the builders made a clumsy mistake 
in one of the columns to appease the angry gods. 

Often a criminal eds some of the traces to 
be expected after a crime, but he fails to carry them 
through. A house in a large garden was burgled. 
On the garden wall were marks showing that some- 
one had climbed over; also the gravel paths leading 
to the house showed footprints. A closer examina- 
tion revealed that the wall showed traces of a person 
having slid down it, but on the outside there were 
no signs of anyone having climbed up it. The 
perpetrator must, therefore, have been a member 
of the household.* Intelligence and shrewdness 
are no protection against this ‘avenging chance’ 
which has often helped the police. A will forged 
with the utmost skill was dated 1868, but the water- 
mark on the paper had the coat of arms of the 
German Empire, and so the clever effort was in 
vain. Subsequent attempts to obliterate traces are 
also subject to unlucky chances. ‘The materia peccans 
revolts against the perpetrator. A man was being 
detained for perjury. He was also suspected of a 
number of thefts committed a long time ago. 
Finger-prints had been found on the scenes ofaction. 
He wanted to discredit the evidential value of these 
finger-prints. So, in prison, he made new ones on 
pieces of glass; and some prisoners who were being 
discharged took these pieces with them. At a new 
burglary these helpful friends left the pieces 
underneath some window-panes which they had 
broken. The man, whose finger-prints appeared, 
could not possibly have been concerned in this 

* See Note 58. 
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burglary, because he was in prison. Incidentally, 
had this ruse succeeded, it would have proved the 
whole system of finger-prints unreliable and in- 
efficient. But it failed; the gods had decreed the 
man’s doom. The piece of glass with the finger- 
prints on it was, unfortunately for him, thinner than 
the broken window-panes. 

There are enough examples to show that the very 
man whose shrewdness and cleverness have un- 
masked the most cunning of false clues himself 
meets the same fate and commits the same mistakes 
and ‘stupidities’ which he has detected in other 
people, when he in his turn becomes a criminal. 
Colonel Redl, who was Chief of the Austrian 
Intelligence Department, had discovered many 
spies and shown great skill in doing so.* For years 
the discovery of spies working against Austria had 
been his special department. He kept specially 
prepared cigarette cases and chocolate boxes to 
offer visitors, so as to obtain their finger-prints; 
guests were photographed without being aware of 
it, their words were secretly taken down. Many 
spies were cleverly trapped. Redl proved the Polish 
Major von Wienskovsky guilty of spying in this way. 
A commission searched the major’s house. His six- 
year-old daughter was playing in the nursery with 
her German governess. Redl won the child’s confi- 
dence, took her hand in his and chatted with her in 
Polish. He asked her little sums and pretended to 
be surprised by her correct answers. ‘You are 
clever. Are you clever enough to know where 
Daddy hides his letters ?? ‘Of course,’ said the 
child, ran into her father’s study, crept under the 
writing-desk and pointed to the left-hand corner. 
The heavy desk was turned over and a hidden 

* See Note 59. 
68 


SELF-BETRAYAL 


spring found which opened a drawer with incrimin- 
ating documents in it. But the same man who knew 
how to gain and abuse a child’s confidence was 
childish enough when he tried to hide his own secret. 
Nobody suspected that the Chief of the Intelligence 
Bureau was himself a spy for Russia. In 1913, in 
view of the danger of war, private letters were being 
opened. Two letters under the cipher ‘Opera Ball 
B’ arrived at the chief post-office in Vienna from 
Eydtkuhnen. The address was typewritten; the 
letters contained large sums of money. Redl called 
for the letters late on May 24th, 1913, and escaped 
unperceived, in a car. The car was identified and 
its route traced to a well-known hotel. In the car 
the police found the case of a penknife, made of 
light grey cloth. Presumably the unknown man 
who had fetched the letters had used the penknife 
to open them. The case was given to the hotel 
porter with orders to find out who had lost it. At 
that moment Redl came downstairs and put the 
key of his room on the table. ‘Have you lost the 
case of your knife, Sir ?? asked the porter. ‘Yes,’ 
answered the colonel, putting the case in his pocket, 
‘where did I——?’ He stopped in the middle of 
the sentence. He noticed a stranger sitting at the 
same table reading some letters; he knew he was 
lost. 

We have given enough examples to ask: ‘What 
are these dark powers that thwart the criminal’s 
designs ?? There must be a psychological explana- 
tion for those typical mistakes and oversights which 
provide such important clues. Criminal psychology 
has summed this up in the doctrine of ‘the one stupid 
mistake’ committed in almost every serious crime.* 
In spite of widespread agreement we cannot believe 

* See Note 60. 
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that a typical instance of stupidity occurs in every 
serious crime. Criminological history records a 
number of perfectly executed crimes where earthly 
justice, with a heavy heart, has had to resign the 
perpetrators to divine judgment. 
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CHAPTER VII 
THE CULPRIT’S IMPROVIDENCE 


CrimMINOLOGISTS describe these symptoms of care- 
lessness, negligence and improvidence by the word 
Verbrecherpech (‘criminals’ bad luck’), and consider 
that the occurrence of such bad luck is ‘self-evident.’ 
Wulffen, in his large book on criminal psychology, 
thinks that it is a question of the ‘culprit’s improvi- 
dence.’* He seems to have no difficulty in regarding 
this label as a psychological explanation. The above- 
mentioned case of Colonel Redl clearly shows an 
improvidence of this sort; but our investigation 
begins rather than finishes at this point. How could 
that man, so experienced in dealing with guilty 
people, forget his knife-case, and how could he give 
himself away when he was shown it ? How does 
this improvidence, to use Wulffen’s expression, go _ 
along with the maximum of caution, shrewdness 
and calculation which the colonel showed on other 
occasions or with his clever methods of proving 
other people’s guilt and his extraordinary knowledge 
of the ways in which spies betray themselves ? We 
have chosen this case in especial because it cannot 
be doubted that the colonel was a very ‘provident’ 
person, and because both the criminal and the 
criminologist were combined in him. Hans Gross 
agrees with Wulffen in thinking that criminologists 
* See Note 61. 
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are often put off the scent because they say to them- 
selves: ‘No, the culprit could not have been as 
stupid as all that,’* whereas many a criminal case 
has proved that he fad been as stupid. Gross goes 
on to say, ‘I once even asked myself whether the 
essence of a criminal did not consist precisely in his 
inability to avoid making blunders.’ 

We see that criminologists think ‘criminal’s bad 
luck’ is the outcome of common or garden stupidity, 
an intellectual inferiority due to physiological causes. 
That may be so in certain cases, but not in the great 
number of crimes planned with forethought and 
caution which are nevertheless betrayed by some 
small mistake. One has to seek other explanations 
and the best science has given us so far is the psycho- 
analytic one. It assures us that ‘mortals cannot hide 
a secret’ (Freud) and that self-betrayal oozes out of 
every pore. These trifling mistakes are indications 
of hidden mental processes, unknown to the ego, 
which find expression. 

Here the contradistinction between the law- 
breaker’s extreme caution and forethought and his 
‘improvidence’ becomes clear. It is not a question 
of intellectual failure, as such, or of unavoidable 
mistakes; it is a question of mental compulsion, 
none the less compelling because its motive is 
anonymous. If one considers the endless number 
of such cases one cannot deny that in the great 
majority of them the mistakes have been uncon- 
sciously determined. 

The criminal’s improvidence is therefore an 
-unconscious piece of providence which aims at 

self-betrayal and is dictated by dark intentions un- 

known to himself. His secret is stronger than his 

will. A counter-will, more powerful than his 
* See Note 62. 
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conscious intentions, destroys his caution. The man 
who commits a crime without witnesses is the only 
one who knows about it and it seems as if he were 
obliged to share this knowledge, even to impart it, 
as if he were unable to keep it to himself because of 
the growing mental tension urging him to betray it 
at any cost—even at that of his head. Children play 
a game in which one says: ‘I know something 
which you don’t; guess what it is.” And then follow 
hints about its nature, its place, its peculiarities, 
etc. The other players guess the answer by the help 
of such clues. There must be a similar tendency in 
the criminal which finds expression in these mistakes. 
It is as if he, like the child, puts a riddle to the law, 
saying: ‘I know something you do not know.’ 
When anyone says that, especially if he boasts of 
his knowledge, it will not be long before his secret is 
out. Secret knowledge clamours to be revealed. 
The unconscious urge for self-betrayal often finds 
expression in ambiguous words. But when the 
mental tension becomes unbearable then the word 
which allows of only one interpretation breaks 
through. 

One night in 1887 a merchant called Kreyss was 
murdered in his shop in Berlin.* The crime was 
discovered late next morning. The same morning, 
just after six o’clock, a woman newsvendor met a 
man to whom she sold a paper. Seeing him again 
soon afterwards she enquired if he had already read 
it. ‘Oh,’ replied the man, ‘there is nothing in it, 
nothing about the murder.’ ‘Another murder ?’ 
she asked. ‘ Yes,? was the answer, ‘In Adalbert 
Street.’ The man who said this was the murderer. 

What is it that urges the murderer to make a veiled 
disclosure of his deed ? Why does murder talk in a 

* See Note 63. 
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thousand strange tongues ?* It is clear that in the 
criminal two mental forces are fighting for suprem- 
acy. One tries to wipe out all traces of the crime, 
the other proclaims the deed and the doer to the 
whole world. I do not wish to explain in detail here 
the essence of this second tendency, because I have 
already done so in a book published in 1925.7 It is 
impelled by the unconscious desire for punishment 
which expresses itself in faulty acts of this kind. Of 
course, there are criminals who do not react to their 
deed in this way, but in some cases this unconscious 
need for punishment becomes so strong that it over- 
whelms the culprit and from the very outset seals 
his fate. Here are some examples of ‘criminal’s bad 
luck’ or ‘stupidity’ given by Wulffen: An epileptic 
burgled a doctor’s house. On finding himself face 
to face with a skeleton he had an epileptic attack 
and was discovered. Another case quoted by 
Wulffen is so strange that he should have hesitated 
to attribute the criminal’s misfortune merely to 
improvidence. Franz Gal, from Kaposvar in 
Hungary, heard that his neighbour Josef Varga had 
sold his oxen for g00 Kronen. He waited till Varga 
and his wife had left the house, then he stole the 
money. Their little girl of six was alone at home, 
and Gal determined to do away with the unwelcome 
witness. He tied a rope to a beam in the ceiling, 
made a noose, and asked the child to put her head 
into it. She asked him to show her how to do it, so 
he climbed on a chair and showed her. Suddenly 
the chair slipped from under him and he was caught 
in the noose. The frightened child ran out of the 
house. When the parents returned the man was 
dead. Thisisan instance of a faulty act (‘parapraxis’) 
appearing as an accident, of suicide disguised as 
* See Note 64. t See Note 65. 
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clumsiness. ‘The tendency to self-punishment pre- 
ceded the forbidden deed, as is sometimes the case in 
an obsessional neurosis, and drove the ego to the 
death it had unconsciously willed.* 

Similar examples indicate a mental development 
which may be described as an internalization of the 
law of talion. They should teach the criminologist 
that there are processes in the criminal’s mental 
underworld of which he has no knowledge and 
which have not been adequately explained. Be- 
haviour of this kind is sometimes explained on the 
assumption that murderers and blackguards are 
‘bétes humaines’. This assumption panders to our 
narcissism by creating a great gulf between criminals 
and other men; but the existence precisely in some 
of the worst kind of malefactors of unconscious im- 
pulses of self-punishment and self-destruction kills 
that legend. On the other hand the recognition of 
unconscious moral factors in criminals should not 
tempt us to look upon them as noble creatures. 

* See Note 66. t See Note 67. 
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A CHEMICAL examination of the feces which many 
criminals leave behind has often led to their dis- 
covery.. This examination has sometimes proved so 
instructive that a French criminologist, Reiss of 
Lyons, called the feces the criminal’s carte de visite 
odorante. It is clear that the grumus merdae becomes 
connected with many superstitions. Criminals often 
believe that there will be no immediate pursuit of 
them if they leave their feces behind on the scene of 
action. To lengthen the respite they cover the 
feces with various objects. Popular names for 
feeces, like Wachter, Posten in Germany, Schuldwéaichten 
in Holland, sentinelle in France, uomini di notte in 
Italy,* are evidence of this superstition. Wulffent 
explains the feces as ‘a visible sign of the criminal’s 
light-hearted impudence.’ Sometimes the intention 
is, no doubt, to mock authority, but that is not the 
primary motive. Hellwig,{ who has traced this 
custom to many countries, explains it more cau- 
tiously. He thinks it is based on the idea that some- 
thing must be left behind if the criminal himself is 
to escape, the underlying conviction being that 
every crime must be expiated. By making this 
sacrifice the culprit propitiates the gods or even 


* They all mean the same: watchman, se ight-watch : 
t See Note 68. g aps fhe cate Go. eae 
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forces them to let him go scot free. Hellwig evidently 
adopts the theory of a superstitious motivation. 
And it does indeed explain the custom up to a point. 
The character of a voluntary sacrifice, an indemnity 
so to speak, is really attributed to the custom by 
many criminals. 

Hellwig’s theory, however, cannot be considered 
psychologically valid, for two reasons. The first is 
of a general nature, and is the result of psycho- 
analytic experience. It maintains that the super- 
stitious motives are not the ultimate ones but must 
themselves be examined and explained. The person 
himself can give only a part of his reasons—the 
conscious part—but he cannot tell us anything about 
the more important unconscious motivation for his 
conduct. Thus we believe that in this case the theory 
of a superstition needs a deeper psychological ex- 
planation. The other consideration is of a more 
special nature; it becomes clear if we accept pro- 
visionally Hellwig’s theory of a superstition. If the 
custom goes back to superstition must not the crimi- 
nal sometimes be hard put to it to get the material 
for his sacrifice, since no physical need compels him, 
only an inner voice ? How he is able to produce the 
fecal material at will, that is the problem. 

B. Kraft,* who has made the most recent contribu- 
tion to this subject, rejects decisively the theory of 
superstition. The criminal’s nervousness, he says, 
produces an increased peristaltic movement of the 
bowels which obliges him to defeecate.. This habit— 
he points out—tends to disappear in a hardened 
criminal. He therefore concludes that the presence 
of the feces indicates that a beginner in crime was 
at work or, at any rate, there at the time. He 
further supposes that it is this physiological fact 

* See Note 70. 
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which has led to the superstition already referred 
to. 

We owe to Freud* the discovery that the child 
regards feces as a present, a mark of affection to be 
offered to a beloved person. This infantile meaning 
does not exclude its use as a means of defiance; the 
latter is only an application in a negative sense of 
the primary significance of the act. The grumus 
merdae may mean both, according to Freud: a sneer 
and a regressive form of restitution. This is a more 
specific explanation of Kraft’s theory of nervous- 
ness: the main motive is fear. The fact of the 
criminal’s superstition, the idea of expiation and 
protection represented by the feces, become com- 
prehensible as an infantile expression of compensa- 
tion. The part played by defiance and scorn may 
clearly be seen side by side with the regressive un- 
conscious tendency. 

The faeces, being part of the person, répresent the 
culprit himself. From the infantile point of view, 
leaving them behind means leaving one’s self 
behind. On a different cultural level the same idea 
is found in the penal code of savage peoples or in 
early medieval times. By the gift of domestic 
animals or a fine one may compensate for murder, 
manslaughter or robbery. 

The demonstrative character of the grumus merdae 
reveals it as an expression of the unconscious im- 
pulse to confess. Here the feces express social fear. 
This agrees with Kraft’s theory connecting the 
presence of faeces with criminals who are either 
young or not yet hardened in crime. Sometimes, if 
one traces the effect back to unconscious motives, 
one might infer that the feces were left for the pur- 
pose of self-betrayal. Considering how often the 

* See Note 71. 
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examination of the feces provides a clue,* we see 
that the superstitious faith in feces as a means of 
protection is an optimistic interpretation of an 
opposite belief. It may rest on the criminal’s con- 
viction of having paid his ‘tribute’ to justice or to 
the injured person in this infantile form. Sometimes 
self-betrayal shows itself in another way. Gross 
tells of a dangerous criminal, Demeter Radek, who 
looted a shop in Cernowitz. Radek, who had just 
come out of prison, defeecated in the burgled shop 
and cleaned himself with his papers of discharge 
from that prison. 

Perhaps the psychological explanation of the 
grumus merdae goes beyond the special case of 
defecation and holds good for a whole group of 
clues. Hellwig} mentions a belief, prevalent in the 
neighbourhood of Aleksine, according to which a 
murderer need only leave some of his clothing on 
the victim in order to escape capture. As an illus- 
tration of this belief, let me quote the following 
case which occured about twenty-five years ago. 
One afternoon, a peasant from Soho Banja began to 
quarrel with another peasant in a coffee-house in 
Aleksine. Words gave place to blows and_ the 
peasant from Soho Banja drew his knife and killed 
the other. He then pulled off his fur cap, threw it 
on to the corpse and broke through the crowd and 
escaped. People said he was not caught, because 
he had thrown his cap on to the corpse. According 
to the popular belief in Bosnia and Herzegovina a 
murderer is so powerfully attracted by his victim's 
blood that he cannot leave him. In order to be able 
to do so he has to throw something belonging to 
him, a gun, for instance, on to the dead man. In 
the Abruzzi a murderer has to throw his weapon in 

* See Note 72. t See Note 73. 
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a certain direction. In Sicily it is believed that if 
the murderer keeps his dagger* it will drive him 
inevitably into the hands of the police. The follow- 
ing example, quoted by Hellwig, shows how a 
superstition of this kind may produce a clue. A 
woman deserted her ten months’ old infant on a 
bitter night on the open road. She placed her shoes 
near the child, hoping that by this means she would 
not be found. It was precisely the shoes which 
helped to trace her, because the local shoemaker 
remembered for whom he had made them. Hellwig 
thinks the shoes were left in the belief that without 
footprints it would be impossible to know in which 
direction she had gone. In another case the imprint 
of a hand covered with blood was discovered on the 
scene of action, and it was concluded that the guilty 
man had either splashed his hand or cut it. When 
found he admitted having cut it purposely in order 
to leave an imprint. Hellwig says that according to 
popular belief the bloody hand represented the 
man himself. All these superstitions, collected by 
Hellwig and other authors, testify to a belief in the 
existence of a magic bond between the murderer 
and his victim. The murdered man is supposed to 
be not quite dead and to be able to revenge himself 
on his murderer. To conciliate him or his aveng- 
ing spirit (originally identical with the murdered 
bodily ego) there was only one way, namely, the 
death of the murderer according to the Law of 
Talion. Later on, a part of the murderer’s person 
(his feces, blood, a piece of clothing, etc.) might 
take the place of this sacrifice of himself. What was 
later to become a clue—say a piece of clothing— 
was originally a part of the murderer himself, left 
behind by him purposely, for magical reasons. A 
* See Note 74. 
80 


THE ‘VISITING-CARD’ 


clue of this kind has a special place in the present- 
day superstitions of the criminal. In this connection 
the development of the mind has included two 
processes—a displacement of the original thing 
on to some detail and an extension from the 
murderer himself to everything he has come into 
contact with. Ambivalence has changed the friendly 
reconciling, expiatory significance of the object left 
behind into its exact opposite. And in view of this 
we can see how it is that the very object which was 
designed to protect the criminal from pursuit and © 
punishment delivers him up to justice. The crimi- 
nal’s superstition shows an archaic way of thinking 
which subsists along with a technically scientific 
efficiency in committing the crime. The history of 
clues shows how self-punishment may be replaced 
by self-betrayal, the need for expiation by the un- 
conscious urge to confess, as expressed by para- 
praxes (faulty acts). The expiatory act is replaced 
by a parapraxis, but the parapraxis is itself an 
unconscious expiation. Once upon a time the only 
atonement for murder was the murderer’s own death. 
Now the same implacable law becomes an uncon- 
scious one, demands the murderer’s delivery to justice 
by self-betrayal. And this mental law knows no pity: 
dura lex, sed lex. 
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Ir our view is correct, the belief that the murdered 
man does not let his murderer go free but wants his 
life in retribution must still linger in the minds of 
people to-day. Here we should like to draw atten- 
tion to one of the phenomena, whose psychological 
connection with that belief has not yet been per- 
fectly understood—the return of the murderer to 
the scene of the crime. 

Of course, not all murderers feel this urge and 
certainly not all who feel it give way to it. But for 
us psychologists it is an important fact that this 
urge so often makes itself felt with compulsive 
strength. What makes the criminal do such a sense- 
less thing ? In some cases, says Wulffen,* practical 
reasons may explain such a strange act. In one 
case, for instance, the murderer had forgotten to 
search his victim for money and came back to do so. 
In another case he had lost his notebook on the 
scene of the crime; he had to get it or it would have 
betrayed him. There may also be the wish to make 
changes in the place where the crime was committed. 
Wulffen quotes a case where the murderer came 
back and trod down the earth round the corpse so 
as to simulate an attack by many people. Such 
obvious reasons need not be the only or the essential 

* See Note 75. 
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ones. May they not serve as a screen for others, 
more obscure ones, and be used by the latter as a 
rationalization ? Even Wulffen admits that in a 
number of cases there were no good reasons for such 
behaviour. One murderer said he had come back 
to see in daylight the place where, in the evening, 
he had, as it were, been surprised into doing the 
deed. Wulffen shows a naive confidence in the 
criminal’s introspective gifts. The murderer of a 
girl said he had come back because he felt sorry for 
his victim, and because the beauty of the landscape 
had moved him. “This criminal was actuated by 
esthetic feelings,’ says the guileless Wulffen. Yet 
he recognises that the murderer himself ‘sometimes 
does not know why he comes back,’ and adds with 
impressive psychological insight, “They live by 
instincts and not by principles.’ In addition to this, 
he asserts, the place of crime has an involuntary, 
mysterious attraction for the criminal; the scene 
attracts him because the deed still occupies his mind. 
Strange feelings are linked up with this. The 
criminal sees his deed as an heroic one, glorifies it 
and finds comfort on the scene of the crime. (This 
explains the strange feeling of security, so incompre- 
hensible to us, which he feels there and which so often 
delivers him up to his pursuers.)* The murderer 
thinks his presence in his own atmosphere gives him 
a certain power over it. Wulffen mentions the 
return of Raskolnikoff in Crime and Punishment to the 
scene of his two murders and his wish to rent the 
house in which he committed them. That intention, 
he says, is a very characteristic one even if it is not 
taken seriously. It at least shows Raskolnikoff’s wish 
to live permanently in the house of the murder, an 
* See Note 76. 
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instinctive desire to exert a kind of power over the 
scene of murder.’* 

If it is correct that the deepest motives of such 
strange acts are unconscious then the information 
the criminal himself can give is valid only as a 
basis of psychological research, not as a psycho- 
logical explanation itself. The greater and more 
significant part of the pre-conditions and motives 
of the crime is obscure. The criminal is equally 
unconscious of his own mental reactions to the 
deed. What goes on in him afterwards is to a great 
extent unknown to his ego. One might maintain 
that precisely the most serious crimes are a psycho- 
logical trauma for the doer also, a trauma that has 
to be mentally digested. To retort that the crime 
was, after all, planned and prepared, ‘done’ in 
fact, by the criminal himself, would be to take only 
the most superficial view of the matter. The deed 
may, nevertheless, surprise him; he may sometimes 
see his own act with the eyes of a stranger. 

We have to admit our failure to grasp psycho- 
logically this strange return of the murderer to the 
scene of his crime. Paradoxically enough such an 
admission is more reassuring than the criminologist’s 
‘explanation,’ which understands the whole question 
and sees no more riddles in it. The little that we 
can guess of its hidden sense seems to point to an 
unconscious intention, alien to the ego, of mastering 
the deed psychologically. Anybody familiar with 
psycho-analysis will not be surprised at the idea that 
an impulse to repeat the deed plays a part in this 
return; dark impulses urge the murderer towards 
the scene where he has felt a sinister pleasure.t The 
case mentioned above of the man who murdered a 
girl and wanted to see the place again in daylight 

* See Note 77. t See Note 78. 
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makes it seem probable that this urge represented 
an unconscious wish to see the girl’s body again. 
The desire to re-experience pleasure is surely one 
of the hidden motives which lead the criminal back 
to the place where he committed the crime. The 
mental mechanism which connects this tendency 
with the scene of the crime is not yet clear, as little 
clear as is the question why murderers are more in 
the thrall of this tendency than other wrongdoers. 
With this urge to re-live a pleasure goes another, 
not less compelling one—the unconscious need for 
punishment. That may seem paradoxical, but 
mental life is full of such paradoxes. If all pleasure 
desires eternity it certainly desires the eternity of 
destruction as well. How two similar, yet contrary, 
tendencies merge in a single action must be further 
investigated. 

This return of the criminal to the scene of the 
crime has not even been correctly described from a 
phenomenological point of view. The murderer 
hardly ever returns soon after the deed. His return 
is only the reverse side of his flight, and the one is 
inexplicable without the other. The tendency to 
return appears late; perhaps it is only the continua- 
tion of the first reflex of fight. It is a part of the 
flight, in which the direction of the flight, not its 
nature, is altered. It must be looked upon not 
separately, but in connection with the other mental 
reactions of a certain criminal type. 

Murderers rarely leave their deeds alone. Many 
criminologists maintain that murders would never 
be found out but for the criminal’s intensive pre- 
occupation with his deed. There are several ways 
of dealing with the deed. Some criminals try to 
incriminate someone else; others follow every 
detail of the investigation; others again write letters 
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to the police, sneering at them or announcing fresh 
crimes. In many cases these letters have substan- 
tially helped the police, in others the clues have been 
useless. Probably there is an unconscious intention 
on the part of the writer to furnish evidence against 
himself. This strange method of self-betrayal need 
not exclude the other intention of challenge and 
defiance. ‘The mass-murderer, Kiirten, always 
listened attentively to conversations about the 
murders, followed the investigations with feverish 
interest and pestered the investigating police. He 
described his mental state while doing so as one of 
apprehensive excitement and expectation; and he 
also had a distinct feeling of superiority because he 
knew better and could have told them the whole 
story in the smallest detail. This peculiar combina- 
tion of feelings leads us to suppose that the tone of 
defiance, superiority and scorn is adopted to cover 
up the hidden sense of insecurity, the secret intention 
of self-destruction. That hybrid reaction, as it were, 
represents the criminal’s struggle against his un- 
conscious impulse to deliver himself up to justice. 
According to the psycho-analytic view certain 
mechanisms of projection exist in the most serious 
crimes in especial. The criminal flees from his own 
conscience as he would from an external enemy; 
he projects this internal adversary outwards. Under 
this pressure his weakening ego fights in vain and 
he becomes careless and betrays himself. When the 
internal forces become unbearable he flees to the 
external ones, probably because it is a mental relief 
to do so—a relief which is in many cases greater 
than his fear of punishment. In studying the 
psychogenesis of conscience as Freud has described 
it, we understand why the external forces are so 
much less formidable than the mental ones. The 
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Erinyes who pursue Orestes are re-incarnations of 
his murdered mother: from these visible but in- 
tangible beings he flees to earthly justice and suffers 
its punishment because it is more merciful than that 
terror. 

If conscience thus makes cowards of criminals it 
also makes dare-devils of them, as it grows harsher, 
more tormenting and more implacable. The strange 
phenomenon of the return to the scene of the crime 
shows this. It is like a challenge to fate, an uncon- 
scious oracle, an introjected ordeal: ‘If I succeed in 
re-visiting this place, in committing as it were the 
deed again, without being arrested; if I can escape, 
then I am protected by forces stronger than any 
police.” It has happened sometimes that a criminal 
has actually got into touch with the police in order 
to mislead them by false information; and in his 
conversations with them he has enjoyed his own 
cleverness and self-control, without an inkling that 
he has betrayed himself through some detail. His 
ego fights in vain against the compulsion to confess.* 
The murderer’s return to the scene of his crime fits 
into this scheme of things, for one of its hidden 
motives is his longing—unknown to his ego—to give 
himself up to justice. ; 

The royal villain Richard dreads his dream 
infinitely more than the avenging army: 


‘By the Apostle Paul, shadows to-night __ 

Have struck more terror to the soul of Richard 
Than can the substance of ten thousand soldiers 
Arméd in proof and led by shallow Richmond.’ 


It would be wrong to say that self-hatred drives 
the criminal to self-betrayal; perhaps it is rather 
self-pity or love of the object introjected in the ego. 

* See Note 79. ¢ See Note 80. 
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What is the judge’s severity compared with the 
torment of the super-ego ? Maybe the law will be 
milder than self-destruction—a reprieve, a rest for 
the hunted man. ‘Somebody pursues me and it is 
myself,’ thus a murderer once described his mental 
state. The most callous criminal fears his super-ego, 
the aggression from within which brings about his 
doom. According to the unwritten law of talion he 
fears not only death—his victim’s fate—but also all 
the fear and torment of the death which he inflicted 
on his victim. The police find this type of criminal 
their best ally against himself. Legal punishment 
seems like purgatory to him compared with the hell 
of the unconscious forces of conscience. 

It is not surprising that we should find these strong 
unconscious impulses of self-betrayal precisely in 
criminals of the most violent type, who show no 
remorse, no conscious guilt. (Many cases of moral 
insanity come under this category.) A feeling of 
guilt would be superfluous in them, because it is 
replaced by unconscious tendencies to self-destruc- 
tion. 

The secret alliance of the pursuit from without 
with the super-ego has its own private language, 
unknown to the ego, in which these two factors 
communicate, bridging every gulf. It is precisely 
those clues, unconsciously produced, which speak 
so plainly. They are a substitute for the perpetrator 
himself. In returning to the place of the crime the 
criminal has, at last, and in reality, gone where he 
wanted to go. The clue is changed back into the 
person—totus pro parte. It is quite natural that we 
should find this happen more often in major crimes 
than in minor ones like stealing, forgery and swind- 
ling. In the former something in the hidden places 
of the criminal’s soul forces his secret out; his 
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unreconciled conscience wants to speak. Even when 
he has escaped the police he is not safe from sur- 
prise attacks from within. 

We have seen how criminal psychology interprets 
clues and what use judges make of them. Is this the 
only possible, the only justifiable way of looking 
at them ? May it not be pointed out that in the 
unconscious production of clues hidden mental 
forces are striving for expression which hitherto have 
not and could not be acknowledged by the law. 
There is a legend of an Indian judge who acquitted 
a burglar because, sunk in meditation, he had 
debated in himself whether the hole by which he 
entered should have the shape of a lyre or a butter- 
fly. Perhaps such judges exist only in legendary 
India, but one would like to think that every judge 
possesses a little of the psychological spirit which 
inspired the verdict. 
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A SPECIAL interest seems to have urged us to examine 
the significance of clues. Was it only because of the 
pleasure we.took in the shrewdness and logic of the 
criminologist’s chain of reasoning ? No doubt there 
was such a pleasure; but logic plays only a small 
part in the investigations of criminal experts. Thus 
we found ourselves thrown back upon psychology. 
What psychological factors are decisive in estimating 
circumstantial evidence ? To answer this we have 
had to consider the role of psychology in general in 
circumstantial evidence as well as the importance of 
psychological clues in criminal procedure. In doing 
so we have had to consider several fundamental 
questions, some of a tricky nature. We have not been 
able to deal with them here with the necessary 
scientific precision. But we have thought it neces- 
sary to enquire whether psycho-analysis could solve 
the question of the perpetrator and to state our 
views as to the forensic significance of psychological 
evidence. As a result, we have gone beyond the old 
point of view and have recognized that material 
clues can point to hitherto unknown or unconsidered 
unconscious tendencies in the perpetrator, to hidden 
impulses which, though of no importance for the 
finding of the criminal, are yet of some importance 
in. obtaining a better knowledge of his personality. 

It cannot be denied that the results are disap- 
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pointing. The logical interest in the interpretation of 
clues has proved narrower than we expected. The 
psychological one has led us to fields as yet unknown 
to criminology, and has gone further and deeper 
than we expected. But it cannot account for our 
interest in clues. Perhaps we do not know enough 
about its origin and nature. The literature of crime 
gives many examples, but they are only examples. 
The unconscious significance of clues as a means of 
self-betrayal has opened up a new question. What 
used clues to mean formerly ? Have they taken the 
place of other phenomena which used in former 
times to determine the relation between the law- 
breaker and society ? They are not independent of 
the development of criminal law; they replace other 
institutions for the purpose of criminal detection and 
will probably be replaced in their turn. Here we 
enter the realm of history. That great teacher and 
her sister science, comparative ethnology, will be 
able to show us the genetic side of our problem. 

By a happy chance we possess an account of a 
difficult case of 550 years ago* which will make a 
good beginning to the following chapters. 

In the Hundred Years’ War many knights had to 
leave wife and home for an indefinite period, and 
put them under the care of a trusted friend. The 
account tells us of a certain Jean Carouge who went 
to England from Vienne in 1385. His neighbour 
and friend Jacques Legris undertook the sacred 
duty of looking after his wife and his castle. A year 
later Jean Carouge returned and found his wife, 
Marie, in the throes of depression. At last she con- 
fessed that Jacques Legris had raped her in the 
presence of his stable-man Louvet. Deeply wounded 
he swore revenge. His wife was innocent, having 

* See Note 81. 
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yielded to force; the stable-man had held her down. 
The feudal lord, the Duke of Alengon, set up a court 
consisting of clergy, knights and counsellors before 
whom the two men were to state their case according 
to knightly usage. Carouge appeared as plaintiff, 
and threw down his glove as a challenge to Legris. 
The court wanted Louvet’s testimony first, but he 
could not remember anything. Legris denied 
everything and threw down his glove like Carouge, 
declaring that he was ready to prove his innocence 
by fighting; and after a long sitting the tribunal, 
in view of the contradictory statements of the party 
concerned, consented to this. Charles VI, who was 
going to war with England, postponed the fight 
till after his return. It took place on December 
13th, 1386. The Paris Parliament had everything 
prepared, the barriers and stands were erected and 
Charles VI, Queen Isabel, the knights and their 
ladies, and an enormous throng crowded the lists 
where Carouge and Legris were to fight for their 
honour. Dame Marie had also appeared, dressed 
in mourning, but the king forbade her presence. 
Her husband turned to her and said: ‘I endanger 
my life for you. You alone know whether my cause 
is just before God.’ She answered: ‘Fight with a 
stout heart. Your cause is just.’ He kissed her, 
crossed himself and entered the barriers. Both 
knights swore that they had used no magic. The 
king gave the signal to begin. The fight with lances 
on horseback was indecisive. In the duel on foot 
with swords Legris wounded his enemy in the hip, 
but Carouge jumped up and ran his adversary 
through with his sword. ‘Confess that you dis- 
honoured my wife,’ he cried, as he knelt on the dying 
man. But Legris protested his innocence with his 
last breath and died. Carouge, the victor, bent his 
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knee before the king. The guilty man’s corpse was 
strung up and his possessions given to the victor. 
Carouge went to the Holy Land with his page, de 
Tilliéres, who had previously stayed in the castle 
with Dame Marie. When she learnt that her 
husband had died fighting she immured herself in 
a convent cell where she lived piously for five more 
years. It is said that on his death-bed de Tilliéres 
confessed to having raped Dame Marie. A monk 
reported this confession; the report was shown to 
the king and he, whom the world had called insane, 
wrote these wise lines on it: ‘What is human 
justice ? What is truth ? We are puppets in the 
hands of a mysterious fate.’ 

Since these words were written almost six cen- 
turies have passed. The proofs used in court have 
undergone a radical change. We no longer believe 
in the truth-compelling efficacy of a knightly fight, 
but those words have lost nothing of their pene- 
trating and melancholy truth. In the fourteenth 
century mankind was convinced that God would 
show the guilty man by letting him lose the fight. 
Nowadays men believe that truth is found by logic; 
they are as sure of the value of circumstantial evi- 
dence as their ancestors were of infallibility of the trial 
by fire. Judges in the fourteenth century also tried 
to find the truth and did their very best to solve the 
question of guilt. It is ridiculous to suppose that the 
judges who condemned witches to a terrible death, 
and those who burned Jews and Mohammedans in 
the service of the Holy Inquisition, were less con- 
scientious and less eager to find the truth than the 
judges of our day. Their methods of arriving at the 
truth were different from ours, but the evidence 
they accepted carried the same conviction for them 
as, for instance, finger-prints do for us. Formerly, 
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people used to consult the village god or the oracle 
or the flight of birds, and no one can say that their 
methods were much less reliable than ours. Torture 
was used as we now use cross-examination; special 
methods were invented, like the thumb-screw or the 
wheel. The wish to find out the truth about a crime 
has often led to the use of criminal means. 
Criminal history is the history of culture. Anyone 
who investigates the reaction of society to crime 
will learn surprising things about the collective 
mind.* Above all, it is astonishing to find that for 
many centuries the problem of how to discover the 
criminal remained one of little interest. It is not 
possible for a single individual to go through the 
enormous material of legal history; but if he could 
he would see nothing but an amorphous mass of 
historical facts, a registration of sources, texts, 
original manuscripts, and reports—material that 
is neither psychologically ordered nor understood.{ 
It is left to the student to establish some line of 
development, to find something that shall link to- 
gether these disparate elements. It is not our inten- 
tion to follow the development of legal proof or to 
study its forms in different primitive peoples. For 
the layman this is not only impossible but unneces- 
sary, because our subject is of a special kind. We 
have set out to study only the most recent method 
of proof—the material evidence—and the older 
methods used in antiquity and among savage tribes 
need interest us only in so far as they throw light on 
the cultural development which led up to the intro- 
duction of proof by evidence. We shall try to show 
the psychological significance of this development 
y representative examples, which we shall compare 
with modern criminological methods. 
* See Note 82. t See Note 83. 
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Ir not seldom happens in science that some of the 
initial problems which we set ourselves already 
contain errors which are bound to lead to an in- 
correct and over-simplified treatment of the sub- 
ject. I think that the accepted view of primitive 
criminal detection is a case in point. We are, of 
course, quite prepared to assume that on low 
cultural levels and in prehistoric times crimes were 
looked upon in a different way and that what we 
nowadays call crimes were not then regarded as 
such. We can easily believe that in primitive times 
there was no criminology, perhaps not even an 
elementary method of investigating crime. But as 
soon as we recognize the existence of such things 
we assume with the naivety of the educated Euro- 
pean that the principles of criminal justice must 
have resembled ours. 

We assume that the only natural and possible 
sequence of events was this: crime—investigation— 
finding the culprit—punishment. In this assump- 
tion lies a fundamental simplification. Maybe this 
order did not exist for a world so different from 
ours; our premisses may be wrong. Certain 
characteristics of penal law in ancient times and 
among the half-savage tribes in Australia arouse 
our suspicions. There is, for instance, a primitive 
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conception that not the individual but the tribe has 
committed the crime and must suffer for it. The 
penal consequence of this is the institution of blood- 
vengeance. Such a primitive conception of murder 
is alien to us. (There are exceptions like war, 
pogroms and the suppression by force of arms of 
minorities. ) 

Such a view as the one described above would 
carry our modern conceptions into a time and a 
state of society where other mental processes reigned. 
It may sound strange, but in prehistoric times and 
on different cultural levels a different sequence of 
events obtained; it began with the punishment, 
and ended with the solution of the crime. Let us 
call to mind the primitive conceptions of crime and 
punishment. Crime means a breach of the all- 
important laws of taboo, which determine and 
preserve the organization of the community. He 
who breaks these unwritten but universally acknow- 
ledged laws endangers his whole clan. The neces- 
sity of protecting the community, of finding and 
isolating the culprit, already belongs to a later time. 
Originally a breach of taboo carried its own pun- 
ishment; this automatic effect made criminal pro- 
cedure, in our sense, unnecessary. A man dies 
suddenly. For the primitive man there is no doubt 
that his death is due to some breach of taboo. He 
died of it as people nowadays are killed by an 
electric current. A solution of this crime is as un- 
necessary as it is impossible. To make use of clues, 
as we understand them to-day, is unthinkable under 
such different cultural circumstances; but even 
other uses of the clue, for magic procedure, for 
instance, do not occur at this period. The dead man 
is taboo, the murderer is taboo, everything he 
touched and that touched him is taboo. Taboo is 
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contagious and therefore an investigation into the 
deed is impossible. Before this could happen religion 
had to change decisively, old restrictions had to 
disappear, powerful beliefs had to be shaken. It is 
true that the modern priest who brings comfort to 
the prisoner still makes use, strangely enough, of 
the words: ‘Vengeance is mine, saith the Lord.’ 
In those times, however, when the Lord acted in 
accordance with those words, when Jehovah was 
the terrible and revengeful god of primitive tribes 
who punished the wicked and paralyzed the hand 
raised against him—in those times there was no 
need of a criminal investigation. The god or demon 
of the clan took good care of his laws and punished 
their breach mercilessly. The eye of the chief, who 
after his death gradually became the tribal god, was 
itself the eye of the law. 

This attitude, alien to us, which proceeds from the 
punishment to the solution of the crime already 
belongs to a later phase of primitive culture when 
the belief in taboo had weakened. Taboo still had 
enormous power and was to retain it for many 
centuries in spite of all social changes; crime was 
still regarded as a breach of the laws of taboo of 
primitive society. The surest sign of such a breach 
having been committed was precisely the punish- 
ment itself, that is to say, any misfortune or cata- 
strophe which might befall the community or the 
individual. It was in order to obviate such an event 
that crime began to be investigated. If there was 
an institution in that stage of development which 
was analogous to our present-day institution of 
punishment, it was the ritual cleansing which 
followed the solution of the crime.* The actual 
punishment itself was the premise, the conditio sine 

* See Note 84. 
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gua non of the solution, not the primary aim of the 
latter. This reversal of the sequence of events, 
which seems so paradoxical to us, is not only 
recognizable in tradition, legend and folklore; it is 
still operative, though in an altered form, in some 
Australian tribes. 

Once attention is drawn to this reversal of order 
the examples of it that come to mind are too numer- 
ous to be quoted. It was the plague that fell upon 
Thebes which caused the discovery of Gdipus’ old 
transgressions. And it was the defeat of the Israelites 
which necessitated an enquiry into the reasons of the 
Lord’s wrath. A famine, an epidemic, have the 
same criminalistic and religious effect. It is well 
known that all peoples are a chosen people; so a 
misfortune is attributed to its tribal god whose 
former love is turned to wrath because of an un- 
expiated crime. Myths and fairy-tales illustrate 
these views beyond a doubt. They also seem to 
prove that the clan god is often nothing but the clan 
chief promoted to a higher rank. One example must 
serve for many. The missionary, M. Keysser, has 
given us excellent reports about the life of the Kais, 
a half-savage Papuan tribe, in what was formerly 
German New Guinea.* Like most primitive peoples 
the Kais assume that every death is caused by magic. 
The guilty magician and his kin are pursued by blood- 
vengeance. Nearly all wars between villages and 
tribes are caused by such punitive expeditions. The 
spirit of the dead man demands revenge and will 
severely punish his kinsmen if they neglect this 
sacred duty. Not only will they be unlucky in their 
hunting, but wild boars will trample down their 
fields and misfortunes will befall them. The out- 
break of an epidemic shows the wrath of the spirit 

* See Note 85. 
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which only the death of the wicked magician or 
some other person can appease. Even the medieval 
church argued that disease, poor harvests and defeat 
in war had their sources in secret sins in Christen- 
dom. The individual originally moved along the 
same lines of thought. Job falls a victim to terrible 
boils. Lo him and his environment the thought is 
natural that his disease is a divine punishment for 
an unknown or undiscovered crime. His questions 
centre round one theme: ‘What crime have I com- 
mitted ?? We perceive in this the dawn of a new 
time, for it is not a question—or not only a question 
—of some ritual omission or offence, some breach of 
taboo laws in its original sense. But at this point, 
where the problem of sin in thought emerges and 
threatens to drag us into its depths, we must call a 
halt. 

There is no need to go into the slow social and 
cultural alterations which changed the primitive 
sequence of punishment (i.e. effect of crime)— 
solution of crime into the one more familiar to us.* 
We have thought it important to formulate pre- 
cisely the character of that archaic phase, for only 
from its premisses can the development, ways and 
methods of early criminal investigation and estab- 
lishment of proof be understood. 

* See Note 86. 
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WHEN Ranke was asked by colleagues why he had 
become an historian he answered: ‘Out of curiosity.’ 
It would not be fair to accuse the learned historians 
of criminal law of possessing little of this quality or 
vice. It is, however, not improbable that their 
curiosity chooses well-trodden paths and avoids 
the unknown ones. How otherwise is it possible 
that the origin of evidence should not hitherto have 
been discovered ? That origin lies in magic. 

Many wild tribes believe they would live for ever 
if a wicked magician did not cut short their lives. 
It may be wrong to assert that they do not believe 
in a natural death, and more correct to say that 
they assume every death to be violent, and caused 
by magic.* The Abipones, a now extinct Indian 
tribe in Paraguay, believed that an expulsion of the 
Spaniards and magicians from America would ren- 
der them immortal. Even when a man died of 
wounds or of old age they believed him to have been 
bewitched. It happened, for instance, that in a 
quarrel between two men about a horse a third 
party, who wanted to patch things up, was killed 
by their spears. We might think he died of wounds, 
but no Abipone would agree with us. They firmly 
maintained that their comrade had been killed by 

* See Note 87. 
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magic. Their suspicion fell upon an old woman 
who was known to be a witch and to whom the 
dead man had recently refused to give a melon. 
They assumed she had killed him out of revenge by 
means of her magic.* ‘The same holds good of the 
warlike Araucanians in Chile. Even when a centen- 
arian passes away peacefully they are sure that an 
enemy has killed him by magic.f When a Bakairi 
Indian in Brazil was asked to translate the sentence 
‘All men are mortal,’ he remained silent for a long 
time. The teacher had to realize that the necessity 
of death was by no means clear to the savage.{ We 
find the same belief among the Indians of Guiana. 
They believe that every man has a body and a soul, 
and that a magician can take the soul out of the 
body and damage other far-distant people by doing 
so. In carrying out this purpose the magician is 
not always visible; he can change into a serpent, a 
bird or an insect. Thus an Indian who is attacked 
by a wild animal will assume it to be a magician 
who has changed into this shape.§ J. I. Monteiro 
relates of the natives in the Congo, that during his 
stay at Ambrizzette he saw three native women go 
to the river to fetch water. One after the other they 
filled their vessels. Suddenly the one in the middle 
was seized by an alligator and devoured. Her family 
at once accused the other two of having bewitched 
her. The writer tried to convince them of the ab- 
surdity of their accusation, but they answered: 
‘Why did the alligator kill the middle one and 
neither of the others ?? It was impossible to un- 
deceive them. The two women were forced to drink 
Casca (the ordeal by poison). Monteiro believes 
that one of them died of the draught. H. M. 


* See Note 88. t See Note 89. t See Note go. 
§ See Note g1. | See Note 92. 
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Bentley tells of a belief in the same neighbourhood 
that magicians often change themselves into leopards 
and crocodiles in order to kill their victims.* They 
feel quite sure that a genuine crocodile is harmless. 
This conviction makes them enter the stream un- 
hesitatingly to attend to their fish traps. When one 
of them is killed by a crocodile they hold a council 
to find the guilty magician, kill him and behave as 
recklessly as before. Nobody in Madagascar be- 
lieves in a natural death. With the exception of 
centenarians everyone is believed to die as the victim 
of magic. The usual formula of condolence to the 
relatives is, ‘Cursed be the magician who killed 
him.’+ When anyone catches malaria in an infected 
area it is still thought to be due to a magician who 
has wished the deadly poison into the victim’s body. 
These examples, which stand for many hundreds 
quoted by Frazer, are meant to show the funda- 
mental difference between primitive criminology 
and ours. No examining magistrate or detective 
believes nowadays in murder by magic. Is there 
then such a gulf between our methods of criminal 
detention and the primitive ones? Yes and no. 
What is the meaning of the belief in murder by 
magic ? Primitive people mean it in the literal 
sense, but the psychological meaning of such a 
belief is only made clear by supposing the existence 
of super-human or at least extraordinary mental 
powers. Those powers have mainly one aim: to 
injure a neighbour, to damage his life and posses- 
sions. The natives only seem to choose their guilty 
magician haphazardly; they have unconscious 
motives for their choice. They attribute to the sus- 
pect the intention to kill, they assume that the 
murderer hated his victim. It is true they invest 
* See Note 93. t See Note 94. 
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these motives with a special power of becoming 
immediately translated into reality, as our obsess- 
ional neurotics do. To be sure, modern criminology 
does not start from this assumption; but we have 
found an element of this primitive assimilation of 
intention and deed in the question whether a person 
was capable of a given crime. Certainly the differ- 
ences must not be overlooked, but neither must the 
similarities. The natives who believe their magician 
capable of the deed kill him outright. Their confi- 
dence in their primitive psychological judgment is 
so strong that it is sufficient proof of guilt in their 
eyes. Many judicial errors of our time have no 
stronger reason than that a person was thought 
capable of the crime. So we find the old magical 
atmosphere, only slightly brought up to date, in 
modern criminology in the form of psychological 
considerations. We have recounted the case of the 
three Congo women and the crocodile to illustrate 
the belief in sorcery as the sole cause of death. It 
is easy to guess what was the underlying psycho- 
logical assumption in this case; it was the uncon- 
scious realization of repressed enmity among the 
three women to which the natives ascribed the 
power to kill. 

But is the difference between that primitive belief 
and our modern views really so great ? Let us com- 
pare the above-mentioned case with one taken from 
our civilized world of to-day.* In 1886 a couple 
named Druaux settled at Malaernay, where the 
wife opened a public-house. With them lived her 
brother Gaston Delacroix. Their life was not peace- 
ful. The brothers-in-law got on quite well, but they 
both quarrelled with the woman. She was often 
drunk and unfaithful to her husband. For this 


* See Note 95. 
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reason the couple often quarrelled and the woman 
sometimes even attacked her husband physically, 
as she did her brother, too, who used to take her 
husband’s side and reproach her for her immorality. 

On April 6th, 1886, Druaux, returning from work, 
surprised his wife with a man. He turned her out of 
the house and reported the case to the police. Mme 
Druaux, who had no other home, spent April 7th 
in the woods and returned at night, begging her 
husband to take her back. He agreed on the condi- 
tion that the public-house should be closed. She 
obeyed. The couple was last seen on April gth. As 
no member of the family appeared on the next day, 
a Sunday, the house was entered by neighbours. 
They found both men dead. The husband lay dead 
in bed, the brother fully dressed on the ground floor 
next to the kitchen door. The wife was in the house 
and had spent the greater part of Sunday with the 
dead bodies without calling in help. She seemed to 
be drunk. The doctor could find no injury or sign 
of illness on the bodies. The autopsy showed that 
both men had been poisoned. Suspicion could rest 
on no one but the woman. She was arrested and 
charged with the double murder. 

She denied the murder, but had to admit to 
immorality and to having maltreated her husband 
and brother. What happened on April 8th, gth and 
10th she could only describe as follows: When her 
husband took her back on April 7th they drank to 
their reconciliation. They both drank a lot of 
alcohol, the man so much that he was unable to go 
to work for the next two days. He complained of 
headaches on the 8th and goth, but got up on the gth 
at 4.a.m. to have another drink; at 7 a.m. she gave 
him coffee and then they both went to sleep again. 
She woke up in the afternoon and discovered that 
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her husband lay dead by her side. She went down- 
stairs to call her brother and found him dead, too. 
What they had died of she did not know. She had 
been heard to say that her husband would not live to 
a great age, that we all had to die and that nobody 
was irreplaceable. Such remarks seemed very 
suspicious. 

The three experts who were called in agreed that 
both men had died of the same poison, but there 
were no traces to show the nature of the poison. No 
mineral poison had been used. The only possibility 
was cantharides, an animal poison. A microscopic 
examination of the intestines produced a small 
particle, very similar to cantharides. The experts 
deposed that the two men must have suffered great 
pain in the stomach and abdomen and considered 
it ‘absolutely impossible’ that the man could have 
died next to his wife without her noticing it. 

Allowing for mitigating circumstances the woman 
was sentenced to penal servitude for life though it 
could not be ascertained where she had got the 
poison. 

In autumn 1887 a young couple called Gautier 
took the Druaux’s inn. Soon after, Mme Gautier 
suffered from giddiness and fainting fits; several 
times she was found lying on the floor unconscious 
and quite cold. In May 1888 she collapsed in her 
kitchen and died. She showed the same symptoms 
as the two supposed victims of Mme Druaux. 

Other strange happenings took place. Fish which 
Gautier brought in to the house decomposed in a 
short time ‘as if by magic.’ People who called in for 
a glass of beer would suddenly drop down uncon- 
scious. 

After Mme Gautier’s death a couple called 
Dubeaux took over the public-house. After a short 
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time they, too, were unaccountably overcome by 
headaches, giddiness, attacks of sickness, etc. One 
day—this was in the middle of the *nineties—Mme 
Dubeaux fell down dead, and almost at the same 
time her husband was found lifeless in the house. 

At last it occurred to the authorities that a lime 
kiln immediately adjoining the inn might be the 
reason of these mysterious deaths. It was extin- 
guished, and from that day no more cases of illness 
occurred in the public-house. 

Experts established the fact conclusively that all 
the deaths had been the result of poisoning by 
carbon monoxide which had penetrated from the 
lime kiln through the wall of the public-house. 

The widow Druaux was acquitted after having 
served eight years of her sentence. 

Do we not find here the same belief which struck 
us as so strange in the savages of Africa and Aus- 
tralia ? Do we not find in the experts the same 
disbelief that the two men, whom Mme Druaux 
hated, could have been the victims of an accident ? 
Does not the conviction of the savage tribes, which 
makes them kill the supposed magician immediately, 
correspond psychologically to the sentence passed 
by the French tribunal ? In the criminal law of 
savage tribes, too, we have found the effects of 
unconscious pysychology. One might speak of 
unconscious psychological evidence. In our own 
preliminary examination of a case the question, 
‘Whom did this murder profit ?’ is put consciously 
and valued as evidence. This question is not 
explicitly put in the primitive world, but it exists 
unconsciously in the form, ‘Who had a motive ?” 
and perhaps directs the result of those mystical 
oracles. 

To show the surprising interpretation put upon 
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such evidence by savage tribes let us quote an 
account given by Malinowski of the legal aspect of 
sorcery in Melanesia.* There also every illness and 
death is attributed to black magic; and sorcery is 
recognized as a genuine legal force. This is proved 
by the way in which reasons are found why a man 
has been killed by sorcery. It is done by an exact 
interpretation of certain signs or symptoms in the 
exhumed body. Between twelve or twenty-four 
hours after the provisional funeral the grave is 
opened at sunset and the corpse cleansed, painted 
and examined. To the accompaniment of cere- 
monies, the corpse is washed with coconut milk and 
certain signs are noted and interpreted. These 
signs point to habits or character traits of the de- 
ceased which have aroused the hatred of some other 
man, and actuated him to encompass his death 
through the agency of a magician. If, for instance, 
scratches on the shoulder are found, similar to the 
love marks made during co-habitation, they say 
that the dead man had committed adultery or was 
too successful with women so that he aroused the 
wrath of a chief or magician. The same reason for 
death, or rather for murder, is given if other signs 
are found; for instance, if the corpse is found with 
opened legs or covered with lice, because the mutual 
looking for lice is considered an expression of 
especial tenderness. Certain symptoms appear 
before death and are interpreted in a similar fashion. 
A dying man had smacked his lips (this is done to 
call a loved person to a secret tryst). When his body 
was exhumed it was found to be crawling with lice. 
It was known that he had allowed one of the wives 
of Numakala, a former chief, to de-louse him 
publicly. Clearly, he had been punished by a higher 
* See Note 96. 
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power. If signs reminiscent of self-adornment or 
beautification are found on the corpse, then it is 
thought to be the personal beauty of the dead Don 
Juan which has attracted the evil magic. Any red, 
black or white patches of colour on the skin, any 
patterns similar to those which adorn the houses of 
nobles, signify that the deceased has decorated his 
house in a vainglorious manner and has thus 
aroused his chief’s anger. Nor does the chief ap- 
prove of a subject’s laxity in ceremonial, as for 
instance, not bowing deeply enough before him. 
Such a man is found crumpled up in his grave. 
Malinowski has observed and established a whole 
code of magical interpretation in connection with 
the examination of the body. 

No sensible criminologist will deny that these 
signs deserve the name of clues. His colleague 
among the savages does the same as he does when 
he finds clues on the corpse pointing to the murderer 
and his motives, and there is no reason why the 
white-skinned examiner should be the better psycho- 
logist of the two. More important than the differ- 
ences are the similarities: the psychological search 
for a motive by examining the body. It is also 
important to note that the Melanesians find the 
establishment of motive sufficient, as if they thought 
not the murderer but the murdered man was guilty. 
This brings us back to the difference we have already 
mentioned. Primitive interest starts from the fact, 
or supposed fact, of a punishment and gets from 
that the stimulus to search for its motive or agency. 
Other tribes in a different stage of development 
attribute most deaths to the direct action of evil 
spirits and only a few to the indirect agency of 
magicians. The practical, one might say peno- 
logical, consequences of such a difference are 
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considerable. Death by magicians has to be avenged 
by their death; death by evil spirits cannot be 
avenged. Let us return to the Indians of Guiana to 
illustrate this difference. A missionary tells us* 
that the medicine man is called in to decide whether 
death is due to a sorcerer or to evil spirits. If it is 
due to the latter the corpse is buried and all is over, 
but if magic was the cause the corpse is examined, | 
and a blue mark, for instance, that is found on it, is 
judged to be the spot where the magician’s invisible 
poisoned arrow entered. The accused magician is 
killed. Among those tribes, therefore, a murderer 
will deem it important to convince the others that 
his victim was killed by spirits or gods. If he suc- 
ceeds in convincing the examining magician to that 
effect he is free, though his crime might have had 
several witnesses. 
* See Note 97. 
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Tue Kai tribes, in what was formerly German New 
Guinea, put betel in a dead man’s mouth; if his 
murderer approaches him he spits it out or gives a 
similar sign. This explains why the relations of a 
sick man suspect the person who does not visit him 
or does not come to his funeral when he dies.* In 
certain Melanesian tribes the sick man is asked to 
name his murderer. It is believed that a tabaran 
(demon) possesses him and that the answers come 
from the tabaran, though he uses the voice of the 
dying man. ‘Who has bewitched you?’ they ask; 
‘answer quickly, or you will be burned.’t In 
Victoria, Australia, the dying man’s legs are care- 
fully watched; their movements show where to 
look for the murderer.t Among the Narrenyerie, 
in South Australia, a relative sleeps the first night 
with the dead man, his head on the latter’s body; 
this makes him dream of the magician who killed 
him. The next day the corpse is put on a kind of 
bier called a ngratta and lifted on to the shoulders 
of certain chosen people. The dead man’s friends 
then form a circle round it and different names are 
called out. At last the relative names the person of 
his dream. The natives believe that at that moment 
the corpse jerks his bearers irresistibly; this proves 
* See Note 98. t See Note go. t See Note 100. 
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the name to be correct.* Still more direct is the 
cross-examination of the dead in New England.+ 
The relations meet before the dead man’s hut during 
the night following his death. The priest-magician 
(tena agagara) calls with a loud voice on the spirit of 
the deceased and asks him who bewitched him. If 
there is no answer the tena agagara names a suspected 
person. If there is still no result he continues naming 
people till at last there is a sound in the house itself 
or in the shell he holds in his hand. This sound is a 
decisive clue. The Dieri, in South-East Australia, 
get their information from the direction in which 
the corpse sinks away front the heads of his two 
bearers into the grave. It is in that direction that 
his murderer will be found.{ If Australian natives 
cannot find the guilty man or tribe, they put the 
dead man into a tree, smooth the earth underneath 
it and wait till the first drop of blood falls. They 
then follow the direction indicated by the blood.§ 
In Africa, too, the dead man himself is questioned. 
In the desert of Guinea, if, in some mysterious way, 
he causes his bearers to make any movement while 
he is thus being questioned it is taken as an affirma- 
tive answer; if they remain motionless, it means 
‘no.’§ In Togo the corpse is given a stick to hold, 
and is borne twice through the village; he is be- 
lieved to point with his stick to the guilty man.|| 
All these customs are easily interpreted. Instead of 
discussing them we prefer to give a few examples 
from the early Germanic period. The Frisians did 
not bury the corpse until his death was avenged; 
the dead man himself took care that his murderer 
was found. When Hagen approached Siegfried’s 
bier, the hero’s wounds began to bleed.$ As Rudolf 


* See Note rot. t See Note 102. t See Note 103. 
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His has explained,* the ordeal at the bier—which 
reappears in the above-mentioned Australian cus- 
toms—had as its original purpose the detection of 
the murderer from among a number of people. In 
Freiburg, in Uechtland, this proof was used in 
relatively late times in cases of drowning; the 
corpse was touched with the judge’s staff and 
adjured in the name of the Holy Trinity to name his 
murderer, if any. Later still, it is not the dead man 
who names his murderer, but God Himself—one 
might say the dead man in his deified and subli- 
mated shape. In the scene of the trial beside the 
bier the dead man is present in two forms: in his 
earthly shape, dumb and cold—a corpse, but one 
whose spirit has not quite fled; and as a god, 
divine, but possessed of human attributes. This 
doubling of what was originally one person shows 
itself also in the transformation of the ordeal of the 
bier; it becomes the judgement of God. Instead 
of the corpse indicating the murderer, God does so 
by a visible miracle at the bier. This ordeal survived 
in its theological and criminological form until the 
seventeenth century. The Faculty of Law at Mar- 
burg considered it decisive as late as 1608.¢ In 
Shakespeare, when the terrible Richard appears at 
the bier, Anne exclaims :t 


‘O! gentlemen; see, see! dead Henry’s wounds 
Open their congeal’d mouths and bleed afresh. 
Blush, blush, thou lump of foul deformity, 

For ’tis thy presence that exhales this blood 

From cold and empty veins, where no blood dwells.’ 


Shakespeare’s plays also show how near the 
Elizabethans still were to the belief that the dead 
man named his murderer: 


* See Note 108. t See Note 109. t See Note 110. 
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‘My father’s spirit in arms! all is not well; 
I doubt some foul play. . .’ 


exclaims Hamlet when he is told of the ghost. 
(Act I, Scene 2.) 

Certain facts incline us to regard this belief as a 
development ofa still more primitive attitude, namely, 
that the dead man himself avenges his death, and 
pursues and kills his murderer.* In the wealth of 
material from which we have quoted healready has 
to play a more modest part. We can only make a 
passing allusion to that earlier attitude, traces of 
which are still discernible in early Germanic penal 
law, since our concern is to elucidate the methods 
employed for finding the culprit. The dead man 
who appears before the court or the priest-magician 
is originally as much corpus delicti as plaintiff. The 
blood that flows from him, the movements he makes, 
the tremor that passes over his features, the jerk he 
gives his bearers—all are clues in the most exact 
criminological sense. The native of Central Aus- 
tralia, who is our own contemporary, and the 
German of the pre-Christian era meet in the 
belief that the dead man is not quite dead, 
but capable and desirous of naming his murderer. 
In prehistoric times it was certainly believed that 
the victim himself exacted that vengeance for 
his death which in later times was carried out 
by his relatives as a sacred duty. The Erinye 
is originally the murdered mother who, as a ghost, 
pursues Orestes. 

What about our belief in the silence of the dead ? 
Consciously we are fully convinced of this truth, 
but unconsciously the belief in the dead man’s 
power to name his murderer still persists. Modern 
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criminological methods still show traces of this belief, 
though in an entirely changed form. Those hidden 
fears which led our ancestors to institute the ordeal 
at the bier, are they not still extant when we lead 
the suspect up to the corpse and to the scene of the 
misdeed ? To examine the dead may throw light 
upon the murderer. The savage learned something 
from the direction in which the blood flowed: 
nowadays we get information from the kind of blood, 
how it flows, whether there is a flow or not, etc. 
The evidence from blood is the predecessor of our 
modern clue. What we now make scientific use of 
was then meant to work by magic. The hidden 
connection between the two problems apparently 
divided by a large gap, is unmistakable. Let us 
compare the scene at Siegfried’s bier where, at 
Hagen’s approach, the body begins to bleed, with 
the following description by Gross of a modern 
criminal investigation.* 

The naked body of a peasant girl was fished out 
of the river. It was summer, and therefore it was 
assumed that she had been drowned while bathing. 
An autopsy revealed, however, that she was four 
months pregnant, and public opinion veered round 
and affirmed that she had drowned herself for this 
reason. But there were two dark-red parallel 
stripes all along her back. This proved that she 
must have been dragged over some object with two 
protuberances of equal height. The reactions to 
these stripes showed that she must have passed over 
this object while still alive. The stripes were mea- 
sured and photographed and the river-bank was 
investigated in the direction from which the corpse 
had come. In the river bed the root of a tree was 
found and on it a piece of clothing. Meanwhile the 

* See Note 113. 
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identity of the poor girl had been established. Her 
mother was brought along and recognized the clothes 
as her daughter’s. The girl had therefore not entered 
the water naked; the rushing water and the tree 
roots had torn her clothes off. But she had worn no 
shoes. After following the course of the river for 
some time the investigators passed the dead girl’s 
house without having found the obstacle that had 
produced the stripes on her body. In the mean- 
time the mother told them that her daughter had 
had a lover who was employed by a tanner. The 
tannery was a little higher up, so they walked up- 
stream to it. Just below was a weir across which 
went a large rake, with crossbeams protruding 
several inches above the main beam, which was 
about a foot under water. Measurements showed 
that the space between the crossbeams was exactly 
the same as that between the stripes on the victim’s 
back. There was therefore no doubt that she had 
got into the water above the rake, though not far 
from it, because the reactions had shown that she 
was alive when the scratches were inflicted. Near 
the rake was the tannery where the girl’s lover 
lived, who was the father of the baby she expected. 
It was discovered that he had asked her to come 
to his house two days before, and that since then 
she had not been seen alive. There was hardly 
room for doubt that he had pushed her into the 
water. 

The blood from Siegfried’s body and the dark-red 
stripes on the girl’s back are both clues for the 
examiner. And yet how different from our inter- 
pretation is that of the men of old gathered round 
the hero’s body. The bloody scratches on the girl’s 
body also point to the miscreant and suggest 
certain conclusions, and yet how different is the 
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effect of those signs. The whole development 
of mankind—some people would say the whole 
progress of civilization—from magical thought to 
a belief in mechanistic causality is mirrored in this 
difference. 
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In Schiller’s poem the dying Ibycus charges the 
passing cranes to avenge him and the murderer 
betrays himself when he sees them flying over the 
theatre. What we live through in this poem is a 
psychological process. The appearance of the 
cranes is only a releasing factor in what follows; the 
essential thing is the unconscious compulsion on the 
part of the murderer to confess.* One is tempted to 
reconstruct the original form of the legendt by. 
taking into consideration the methods employed by 
ancient and primitive peoples for discovering the 
culprit. 

In their view, as we have seen, the simplest way 
was to question the murdered man. But let us sup- 
pose that the victim cannot or will not answer. 
One of the ways of finding the miscreant then is the 
animal oracle. J. Dawson tells us about certain 
Australian tribes who bury the corpse and smooth 
the earth round the grave; the first ant that runs 
over it shows them the direction in which to look 
for the murderer.{ The ant takes the place of the 
murdered man in answering the question. The 
Watschandis§ in Australia clear the ground of stones 
round the grave and smooth it carefully. Every 
- morning they look to see whether a living creature 
*See Note 114. +See Note 115. }See Note 116. § See Note 117. 
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has passed by. Sooner or later they are bound to 
discover traces of some animal or other, and the 
direction indicated by them shows where the tribe 
is situated to which the murderous magician 
belongs.* The Wanyanwesi in Africa are convinced 
that all deaths are due to poisoning. To discover 
the murderer the bafiime (priest-magician) cuts up 
a chicken and reads the murderer’s name from the 
intestines.t This belief is also found among other 
peoples. 

But who is that ant or that scarab which crawls 
over the grave and betrays the murderer? It is 
easy to guess. We need only remember the belief, 
widespread among ancient and savage peoples, in 
the soul-animal.{ Later on the soul is represented 
as a bird; Odin’s ravens accompany and represent 
him. The cranes of Ibycus have perhaps taken the 
place of the vultures which have eaten of the corpse, 
but they are originally the dead man himself in 
multiple form.§ Their flight, not the murderer’s 
exclamation, was the original clue; they indicated 
the direction, like the ant in Australia. No doubt 
this clue is as reliable for primitive peoples as an 
essential, objective clue is for us.] 

These ordeal animals, as we shall call them, are 
probably animals which have come into contact 
with the dead man; they have perhaps eaten from 
his corpse.|| This may include animals who 
have been near the dead, the idea of contact 
being extended as it is in the primitive belief in 
taboo. Ordeal animals, therefore, fulfil a magic 
function. The fact of their having originally 
been supposed to be the dead man himself in 
animal shape is quite consistent with the fact that 

* See Note 118. t See Note 119. t See Note 120. 
§ See Note 121. {| See Note 122. || See Note 123. 
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in some cases they appear as ghosts or supernatural 
beings. 

The primitive belief that an ant crawling over 
the victim’s grave indicates the murderer must seem 
fantastic to the scientifically minded man of to-day. 
Naturally, such superstitious beliefs are alien to our 
modern criminology. The whole “ pre-logical ” 
thinking of primitive peoples is so fundamentally 
different from the strictly logical methods of our 
criminologists that it is almost sacrilege to name the 
two in one breath. To recognize the whole distance 
which divides them—a distance which represents 
a mighty piece of cultural development—we need 
only contrast with these instances of magical pro- 
cedure based on primitive beliefs the logical pro- 
cesses of inference involved in a modern criminal 
case. Why not gain some satisfaction from the pro- 
gress we have made in this field?* The following 
excellent example from American criminal history 
will serve the purpose: 

On the morning of June Ist, 1925, the well-known 
millionaire, Mr. Ellington Breese, was found mur- 
dered in his home in Philadelphia. There was no 
doubt that he had been killed by poison gas manu- 
factured in his bedroom. Breese’s servant, a negro, 
had found his master dead in bed at eight o’clock 
in the morning. On the mantelpiece stood a quart 
bottle and beside it lay the stopper. The bottle was 
of the shape used in laboratories. The experts 
declared that a certain fluid had been poured on to 
another one, and poison gas manufactured that 
way. The gas must have spread rapidly in the room. 
Neither the glass container nor any other object 
showed finger-prints. Every living creature in the 
room had been killed by the poison, although the 


* See Note 124. 
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windows (two sash windows with curtains) were 
open about ten inches at the bottom. The bird was 
dead in his cage; a number of flies and midges lay 
dead on the window-sill. | 
Two young men, both well-versed in chemistry 
and familiar with the habits of the dead man, were 
at once suspected. One of them was Walter Breese, 
the nephew and only surviving relative of the de- 
ceased. The other was Breese’s private secretary, 
Adam Boardman. Both protested their innocence; 
both could prove an alibi. The police ascertained 
that neither were in debt or had expensive habits. 
The only ground for suspicion in each case was a 
strong motive for the deed. Breese’s will divided 
his fortune between charitable institutions and the 
two young men. Their combined share amounted 
to about half a million dollars. They both knew the 
terms of the will. The medical examination, under- 
taken two hours after the body had been found, 
established that the victim had been dead at least 
four, possibly ten, hours. To judge from the position 
of the body death must have come unexpectedly. 
It was thought that it would be possible to tell 
which of the two young men was the murderer if 
the hour when the gas was generated could be 
determined. Everything turned on this. For the 
private secretary admitted having been with Breese 
till shortly after midnight. The housekeeper, whose 
room adjoined Breese’s room, deposed that the 
secretary had left the house about twelve o’clock. 
Boardman had discussed an urgent matter with 
Breese; he could prove its urgency before the court. 
He said he had returned once more to fetch his case. 
Then he had turned out the light in Breese’s bed- 
room and pulled up the windows, leaving an 
aperture of about ten inches, all according to Mr. 
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Breese’s wishes. After that he had gone home to his 
flat which he shared with two other young men. 
His alibi for the rest of the night was quite reliable. 

The nephew, Walter Breese, had been away and 
had returned from Washington unexpectedly about 
one in the morning. The housekeeper had heard 
him arriving and had talked with him in the corri- 
dor on the second floor. She had asked him if he 
wanted anything. He had answered that he was 
not hungry and was going to bed at once. He asked 
after his uncle and learned that he had had a busi- 
ness conference with his secretary until midnight. 
Then he went up to his room on the third floor. ‘The 
housekeeper said she had not gone to sleep until 
four o’clock because of her rheumatism. She was 
bound to hear any steps going to the dead man’s 
door. The detectives arrived at the following con- 
clusion: If Breese had died before midnight, his 
secretary was the murderer: if he had died after 
that hour, his nephew was guilty. 

Walter Breese had done the deed. The inference 
as to the time of the murder and from this to the 
murderer rested upon one single observation. The 
dead flies and midges were all found on the window- 
sill and not scattered about the room. Since the 
poison gas must have killed such small creatures 
instantly, they must have been near the window 
when the gas reached them. That meant that it 
was already dawn, as in a dark room light coming 
in by the window attracts insects. If it had still been 
night-time when the gas was generated the flies and 
other insects would not have been on the window- 
pl she 

So Walter Breese was cross-examined again. At 
last he broke down and confessed. At break of day 

* See Note 125. 
121 


THE UNKNOWN MURDERER 


he had crept down to the second floor. Losses at 
the gaming-table had driven him to the crime. He 
was executed at the beginning of 1926. 

Nobody would attempt seriously to equate the 
shrewd conclusions of the Philadelphia police with 
the superstitions of the Australian medicine-man. 
Nevertheless, the two are connected by a path—not 
a straight one, but one with many curves and bends, 
rather like the line of development pursued by 
human institutions. The cold, logical inferences of 
the detective, which are carried on in the abstract 
and lead to such certain results, and the superstition 
of primitives, who set up causal connections which 
baffle our logic, have nothing in common. And yet 
—the ant running over a grave and the flies in the 
room of the dead Mr. Breese—do they not fulfil the 
same function, namely, that of assisting in the dis- 
covery of the murderer ? The American police 
started from a single observation, like the Australian 
magician—and yet a whole world seems to lie 
between them. 

How do the priest-magician and his people arrive 
at the view that the ant indicates the direction in 
which to look for the murderer ? It is so mysterious 
that in order to understand it we have to presuppose 
something still more mysterious—namely, that in 
the belief of these tribes the ant represents the dead 
man, indeed, zs the dead man. This belief has deep 
underlying mental reasons, some of which we can 
guess. 

How about that detective, whom we shall call 
Inspector Smith, whose chain of inductive reasoning 
solved the case of Mr. Breese ? Well, he is, of course, 
officially, a Methodist or a Presbyterian, and among 
his intimate friends, an agnostic. Such senseless 
or grotesque opinions as those of the Australian 
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magician are far from his mind. His method is not 
based on magic but on logic. In the case of Breese, 
for instance, the decisive factor was the exact time of 
death, not a mysterious belief. After examining the 
rooms the inspector’s gaze rested once again on the 
flies on the window-sill. Of course, he had seen 
them before when he made his first meticulous 
examination; they belonged to the scene and had 
been noted in his report as having succumbed to 
the poison as quickly as the dead man in his bed. 
What he noticed the second time was different. 
‘How strange that they should be on the window- 
sill, the whole lot of them!’ And from this not at all 
unusual perception there took place—so the layman 
would say—that precise and purely logical process 
of inference which led to its inevitable conclusion. 
I do not think, however, that this view represents 
more than the uppermost layer of the psychical 
processes involved. It is for the most part a question 
of unconscious trains of thought which are not 
apparent in the logical deductions but rather hide 
behind them. The sight of the dead flies on the sill 
has led the inspector’s thoughts back to how the 
deed happened, that is to say to the murdered man 
himself. By one of those unconscious identifications 
which take place on a level inaccessible to the ego, 
the dead man and the flies were equated, were, so 
to speak, connected by the same feeling. But this is 
fantastic, you will say; it means that the sober 
American detective is almost on the same level as 
the Australian magician who likens the ant on the 
grave with the dead man. But such a likening, 
especially under the influence of an affect whose 
extent need not be known to the ego, does occur. 
It reflects a regression into an ideational world 
hidden from consciousness, as we May assume it 
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to exist in savages and children. The thin veneer 
of culture, whose durability we greatly overrate, is 
stripped off for a few seconds and the individual has 
returned, unconsciously and for the time being, to a 
very early and primitive level of thinking. Probably 
this mental process is nearest to the one described 
by Freud in the psychogenesis of wit. In our example 
a pre-conscious impression (‘Strange that all the 
flies should be collected on the window-sill’) sinks 
into unconsciousness for a fraction of a second and 
there undergoes a modification which leads to a 
surprising conclusion. ‘This conclusion is seized 
upon by consciousness; the process itself remained 
unconscious and can be discovered only in retro- 
spect. The essential underlying factor in this pro- 
cess of modification is the identification of the flies 
with the dead man, an equation based on the fact 
that both were killed in the same place, at the same 
time and from the same cause. At that moment the 
barrier between man and animal, which is so im- 
portant for our world, was removed in the mind of 
Inspector Smith, no doubt a very enlightened man, 
without his being aware of any such process. The 
train of thought that started from the observation 
of the dead flies on the sill and ended with the 
conclusion ‘they and Mr. Breese were killed in the 
morning’ must be compared to a short circuit. The 
details of the mental process concerned are not 
accessible to analysis, but certain things become 
suggestive when compared to similar and known 
processes. I think, for instance, that we may assume 
that affective factors were involved in the percep- 
tion of the flies. Moreover, the body of Mr. Breese 
was invested with a considerable amount of un- 
conscious affect. This unconscious, unresolved 
affect accompanied the period of thought which 
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followed and which itself proceeded only partly on a 
conscious level. ‘The fact of the flies being on the 
sill must have been connected with a preconscious 
impression of their wanting to regain the light and 
freedom—to fly away. It was only afterwards, in 
order to justify this affective connection of ideas in 
the light of reason, that the inspector arrived at 
the conclusion: dawn must have been breaking. 
It may sound unbelievable, but the logical process 
does not precede perception; on the contrary, it 
follows it. The result which our detective arrived 
at, with its admirable logical precision, is not, or 
only to a very small extent, the outcome of keen 
and sustained conscious thinking, but the working 
out of an unconscious association by the means 
supplied by consciousness. The most important 
function of logic, then, is to organize this intuitive 
perception coming from the unconscious, to give 
it the form of a logical operation and to examine its 
reliability. We suspect that the importance of this 
secondary character of logical processes goes far 
beyond our present subject and has not as yet been 
sufficiently recognized. 

How did the specific impression of the flies lead 
to the conviction that the murder must have been 
committed at dawn and not during the night ? 
The observer’s mental processes go back from that 
impression to the unconscious affective cathexis of 
the dead man and in virtue of that association the 
affective cathexis is partly resolved. The fly, 
struggling towards life and light, and the unhappy 
old man, whose struggle for life began simultane- 
ously, have been equated. Once more it is only 
afterwards that logical thought will seize upon this 
unconscious association and give it the form of a 
strict inference which can be presented to the 
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critical intellect. Out of the raw material of such 
unconscious impressions emerges the fact of the 
time of the murder—a fact which is understood by 
consciousness and given its due value for the solu- 
tion of the crime. It is possible that the conclusion: 
‘If Breese was murdered at dawn his nephew must 
be the murderer’ was based on unconscious im- 
pressions in the same way and only later received 
its logical superstructure, and appeared as a strict 
process of reasoning from cause to effect. Logical 
processes cannot deny their origin altogether; in 
the case of Mr. Breese and the flies they still retain 
a connection based on the time element—a con- 
nection which, psychologically speaking, of course, 
is a secondary and artificial one. What appears so 
surprisingly as the last link in the chain of logical 
inference had already been in existence in the 
unconscious. The surprise consisted in meeting 
with and recognizing something that was already 
known but repressed. In our case this repressed 
thing was the affective psychological equation of 
man and animal. 

I am afraid that we have strayed rather far from 
our subject—the nature of clues. But the ants of 
the Australian magician and the flies in Mr. 
Breese’s room are both clues in the criminological 
sense. Both constitute ‘circumstantial evidence,’ as 
our American inspector would call it; both point 
to the unknown murderer. I hope I have illustrated 
the deep psychological connection which still exists 
between modern criminology, so proud of its tech- 
nical and scientific character, and the superstitions 
of certain Australian tribes on the lowest cultural 
level. All the progress we have made in criminology 
has not enabled us entirely to overcome our ances- 
tors’ animistic thinking. The old methods of thought 
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have had to appear in a rationalized form and adopt 
the disguise of logic, like a kind of camouflage. But 
we are not out to discuss those disguises but to show 
that the clue of modern criminology has its origin 
in the most primitive superstitions which we thought 
we had long ago overcome. 

Naturally, the criminology of our time does not 
acknowledge oracle animals or animal oracles. The 
ant is no longer looked upon as the messenger of 
the dead or of the gods and as the betrayer of the 
murderer. One single chord of the ancient sym- 
phony of magic belief which once resounded 
through the universe still echoes in our sober time; 
we retain one trace of the old animal oracle, 
although so changed as to be hardly recognizable. 
It is no longer an oracle, but a rational form of help, 
methodically applied. I mean the police dog.* He 
is put on the track of the murderer, follows his scent 
and eventually discovers him, sometimes many days 
afterwards. In the place of primitive magical 
practices we have put the training of animals in the 
service of criminal detection. 


* See Note 126. t See Note 127. 


I 127 


CHAPTER XV 


‘EXORIARE ALIQUIS NOSTRIS EX OSSIBUS ULTOR’ 


WE have seen that as primitive beliefs developed, 
the dead man gave up his function as the pursuer 
and avenger and was content merely to point out 
the wicked magician who had killed him. The pro- 
cess was like a cross-examination; the survivors 
asked the question and the dead man answered. 
The replies were given through his body, his blood 
or some imaginary movement on his part. | 
Much more numerous, however, are the accounts 

of half-civilized peoples concerning another method 
—though one still connected with the dead man—of 
tracking down the miscreant. In these, the dead 
man, or rather some part of him, speaks and accuses 
the murderer. In Grimm’s Fairy Tales we find the 
Hessian story of the singing bone. A jealous elder 
brother pushes his younger brother off a bridge 
into the water and buries him under the bridge. 
Many years after a herdsman drives his sheep over 
the same bridge. He sees there a white bone, picks 
it up and carves out of it a mouthpiece for his horn. 
When he puts it to his mouth the bone itself starts 
to sing: 

‘O, my dear little shepherd boy, 

Out of my bone you’ve made a toy. 

My brother gave me a treacherous blow 

And buried my corpse in the sand below.’ 
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They dig under the bridge and find the boy’s 
skeleton. The murderer is punished by drowning.* 
We hazard the guess that the phrase ‘Spilled blood 
cries to Heaven’ must once have had a literal sense. 
The theme of this Hessian fairy-tale is found among 
many African tribes. The story of the murdered 
man whose arm comes up out of the grave is closely 
akin to it. An avenger does in fact grow out of the 
bone of the murdered man, as Virgil’s lines predict. 
The same type of fairy-tale is found in many 
countries.t In a Sicilian tale a bagpipe is made out 
of the dead man’s skin and bones, and gives the 
murderer away. In North-African fairy-tales a 
pomegranate tree or a vine grows on the grave, and 
the fruit changes into the dead man’s head.{ There 
is a legend§ about a dog belonging to a Viennese 
nobleman which unearthed some bones on a hunt- 
ing expedition. They were given to a craftsman to 
carve handles for hunting knives, but as soon as he 
touched them they began to bleed. That terrified 
him so much that he confessed to having killed a 
comrade long ago in the woods and buried his 
corpse there. 

We see that the bones of the dead man take over 
the rdle of accuser which was formerly played by 
his body. The bones ‘speak’ and their words give 
the clue. In certain African and Australian tribes 
this same belief is the basis of the criminological 
practice of the bone oracle./ A Kaffir consults the 
witch-doctor to find out the name of the witch who 
killed his child. The witch-doctor takes some bones 
out of his bag and throws them like dice. He then 
asks the bones the name of the tribe to which the 
guilty witch or magician belong and the name of 


* See Note 128. + See Note 129. t See Note 130. 
§ See Note 131. {| See Note 132. 
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its chief. Each question is answered by a fresh throw 
of the bones; the witch-doctor goes on asking until 
he has guessed the kraal and the hut of the offender. 
Let us take another example from West Africa.* 
In cases of disease or death the Ganguellas call in 
a soothsayer to learn who has caused the misfortune. 
They move round in a circle and he stands in the 
middle. His outfit consists of a calabash filled with 
beads and dried maize and a basket filled with 
stones, human bones, sticks, bird- and fish-bones, 
etc. He invokes the spirits by wildly swinging the 
calabash. Then he upsets the basket and decides 
according to the spilt objects whether evil spirits or 
magicians are responsible. In the latter case he calls 
out the name of a certain person. The same is true 
in the Brisbane district in Australia; here, too, the 
bones of the dead man can tell the name of the 
murderer.t In Moreton Bay and the surrounding 
country the question is answered by the skin of the 
murdered man.{ 

These methods are very different from those used 
in our civilization. And yet we are sometimes 
reminded of them when we hear of the way in which 
murderers of our own time are discovered. In the 
neighbourhood of Hanover the river washed up a 
human head and then a second one. A few weeks 
later a third was found. The river was dragged and 
a heap of bones was discovered out of which twenty- 
six complete skeletons could be made, all those of 
young men. It was evident that a mass-murderer 
had been at work here. He was eventually found. 
It was the terrible George Haarmann, who, while 
acting as an agent of the criminal police, had killed 
countless people. 

The savages think the bones of a dead man are 

* See Note 133. T See Note 134. t See Note 135. 
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gifted with mysterious powers and talk a special 
language known only to the magician. In the Haar- 
mann case the bones also played a decisive part, 
though no longer a magical one. It is no longer the 
medicine-man but his successor, the medical man, 
who does the investigating; and it is in the dissect- 
ing room that the bones tell tales about the murderer 
or, rather, about his victims. Medical reports and 
the deductions based on them became important 
for the work of the criminologist. One sees the 
contrast of magical as against scientific observation, 
and of divination as against deduction. 

This difference of point of view is even more 
apparent if one compares the magical observation 
of bones with the mechanistic-causal one, when the 
latter is carried out not by scientific men but simply 
by experts. Let us take some examples from the 
field of magic. If the Watschandis in Western 
Australia cannot find the miscreant in any other 
way they take a handful of dust, throw it into the air 
and watch the direction in which it comes down. 
They then run in that direction to avenge the death 
of their friend or relative.* Levy-Bruhl, who quotes 
this custom, comments on the incompleteness of the 
report. It is not dust and fire as such, he thinks, 
that answer the question. This particular dust and 
fire have some connection with the dead man. It 
is he who answers the question by these means.} 
The custom of the Dyaks in Borneo belongs to the 
same category. They carefully watch the smoke 
of the fire in which the dead man is burned; if it 
does not burn steadily, but is diverted by wind or 
other causes they assume that the anzu (spirit) is 
not yet satisfied and there will be another death.f 
No doubt the dead man himself is accusing his 

* See Note 136. t See Note 137. t See Note 138. 
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murderer as he goes up in flames, and rendering a 
service to criminology in this ethereal form. The 
punishment is always death. The same holds good 
in the tribes of Victoria (Australia). Here also the 
smoke tells in which direction the guilty man can 
be found.* The dead man’s sons or relatives start 
off in the direction indicated on an expedition of 
revenge and kill with their spears the first man they 
come across, quite convinced that he is the murderer. 
Let us contrast these primitive conceptions with a 
modern example of observations of clues. Feuerbach 
tells in his Ariminalgeschichte of a young priest who 
had killed several girls whom he had made preg- 
nant. He cut up the bodies carefully and burned 
them in the courtyard of his vicarage, hoping to 
wipe out every trace. One day the little house 
opposite the vicarage was bought by a butcher. 
His expert eye noticed that the smoke coming out 
of the chimney opposite was of a peculiar colour, 
only produced by the burning of flesh and bones. 
This observation brought to light the connection 
between the missing girls and the priest’s house. 
* See Note 139. 
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WE have followed the development of the primitive 
solution of crime up to a certain point. We have 
seen that at first the dead man was himself the 
pursuer; then that he became the informant; and 
later on that he delegated that office to others—to 
his relatives, or to the priest-magician, or to animals, 
plants, etc., into which he or a part of himself had 
been transformed. But the agent is still the dead 
man himself, and only later do we find the view that 
the elephant which tramples down the suspect, or 
the worm which creeps in the direction of the enemy 
tribe are only acting on his behalf. According to 
the original view—and it has its own consistent logic, 
though it is ‘pre-logical’—the dead man can lie in 
his grave and yet be the worm creeping over the 
grave, a supposition by no means more absurd than 
the Christian doctrine of transubstantiation. ‘Hic 
et ubique,’ exclaims Hamlet, who hears everywhere 
his father’s call for vengeance. The dead man is 
indeed here and everywhere. He is in the magician 
who names the murderer, in the bones that show 
the unknown murderer, in the branch growing from 
the grave and in the bird which starts its flight from 
there. 

Repeated comparison of magical methods of 
detection with modern methods produce a strong 
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impression of certain similarities between them. 
The differences are too obvious to be emphasized. 
For us it is more important to find in what layers of 
the mind the belief in clues originates and what the 
hidden connections are between those primal be- 
liefs and the exact scientific premisses of modern 
criminology. 

Let us start from the fairy-tale, which reflects the 
legal point of view of its time just as truly as other 
traditions do. In a Saxon fairy-tale from Transyl- 
vania a murder is betrayed by a flute made from a 
reed which has grown on the victim’s grave.* In 
Hans Andersen’s story of the Rose Elf a murderer 
is killed by the jasmine flowers that grow on the 
grave of his victim. In the night the spirit of the 
flowering tree flies to the murderer’s bed and kills 
him with its poisoned darts. This is a specific form 
of the revenge by flowers, a well-known fairy-tale 
motif. The plant here takes over the will and force 
of the dead man. These motifs show the effect of 
the magic of transference. The nearness in space 
has produced a firm magical connection; a kind 
of infectious effect emanates from the plant growing 
on the victim’s grave. The common belief on which 
the power of sympathetic magic is based is the belief 
that a sympathetic bond persists between a person 
and everything that has been a part of his body or 
has been closely connected with him. In some cases 
a plant has constituted a clue in modern criminology, 
too. Here, again, contiguity in space has been the 
decisive factor, but the use made of it is no longer 
magical, but mechanistic and rational. Let us 
contrast this revenge or betrayal by flowers, which 
so often occurs in fairy-tales, with a modern case. 
On August 15th, 1910, a thirteen-year-old girl was 

* See Note 140. t See Note 141. 
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missed in a little village near Arnhem in Holland. 
After a prolonged search the child’s corpse was found 
in an oak wood. The girl had been raped and then 
strangled with a ribbon. There was no trace of the 
perpetrator. The spot showed nothing but dry oak 
leaves. Police-dogs were employed, but with no 
result. Two suspected workmen, A. and R., were 
brought before the examining magistrate. The 
latter had been seen near the scene of the murder. 
Both were medically examined. When R’s foreskin 
was drawn back a small dark substance was found 
which was removed with some cotton wool. The 
expert found it to be a piece of dried oak leaf, like 
the leaves that lay on the ground where the murder 
was done. This discovery was very significant, 
because of the place on R.’s body where it was found. 
From the nature of the crime this place was easily 
accessible for the oak leaf. The discovery made 
such an overwhelming impression on R., as he 
himself admitted, that he confessed to the crime. 

Even when we recognize the enormous gulf be- 
tween the betrayal by a plant in fairy-tales and this 
example, the parallel is surprising. The expert’s 
report may well have seemed to the prisoner like a 
piece of magic; hence the deep impression it made 
on him. There is no doubt that the expert’s report 
has taken the place of the witch-doctor’s oracle, 
and that exact scientific observation has inherited 
the position of divination. 

These examples would be classed by Frazer as 
contagious magic, because they accept connection 
in space, contiguity, as an effective principle. The 
principles of imitative or homceopathic magic are 
equally important for the development of crimin- 
ology. Their importance is obvious when we re- 
member that they are the direct ancestors of modern 
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criminalistic methods. If one wants to injure an 
enemy, one must get hold of a part of him, his hair, 
nails, excrement, etc., and do that part an injury. 
The same thing that is done to this part will happen 
to the person—so magic avers. To injure an enemy 
one makes an image of him out of clay or wood, 
and pierces it with a sharp nail. The Peruvian 
Indians used to make images out of a mixture of fat 
and corn and burn it at some place which the 
hated person had to pass. They called this ‘the 
burning of the soul.’ The modern parallel might be 
the putting of a ‘wanted’ person’s photograph in 
papers and on hoardings, the portrait parlé. We learn 
that magical procedures can be performed on a 
person’s footprints in sand. The natives of South- 
East Australia, for instance, believe that they can 
paralyse a man by putting sharp pieces of flint, 
glass or coal in his footprints. A. Howitt* says in his 
report on the Kurnai tribe of Victoria: ‘When I 
found a Tatungolung very lame, I asked him the 
reason. He said an enemy had put a bottle in his 
foot. I had a look at the foot and found that he 
suffered from rheumatism. But he maintained an 
enemy had seen his footprint and put a piece of glass 
into it. 

Modern criminalistic technique no longer uses 
magical means, but physical and mechanical ones, 
to make bodily imprints serve for the finding and 
punishment of the unknown culprit. The magical 
use of finger-prints becomes dactyloscopy, the in- 
imical treatment of the enemy’s excrement, a 
chemical examination of the grumus merdae. Among 
certain tribes in New South Wales it is forbidden to 

ut a young man’s tooth in a bag for fear of exposing 

m to great danger. And the Basutos of Africa are 

* See Note 142. 
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afraid that an enemy may do them grave injury 
if he gets possession of a tooth that once belonged to 
one of them and subjects it to magical practices. 
These superstitions remind one of the many instances 
of criminal detection in which the imprint of a tooth 
in an apple or in a piece of bread has led to the 
finding of the culprit. We remember the successful 
examinations of such men as Jerserich and Papp 
who have contributed so much to the discovery of 
unknown criminals by their methods of minutely 
examining hair, nails, stains of blood and semen. 
A magician in the Marquesa Islands also takes the 
hair, nails or sputum of a man he wishes to injure, 
wraps them in a leaf and puts them into a bag; this 
is buried with certain ceremonies and the victim 
dies a slow death. A Maori magician who wants to 
bewitch a person gets hold of a piece of his hair or a 
fragment of his clothing. He chants curses over the 
object and buries it. While it decomposes, its owner 
is supposed to die a slow death. The modern 
criminological parallel to this is found in numerous 
cases. About ten years ago a car was found on a 
high road near Berlin. It had run against a wire 
rope stretched across the road which had cut off 
the chauffeur’s head. In the wire of the rope a 
microscopically small particle of wool was found. 
A minute examination showed that it must have 
belonged to a green sweater. The police looked for 
a man with a green sweater. They found such a 
one, and a comparison of the wool proved the two 
materials to be the same. The guilt of the suspect 
was eventually established. : : 
We know what is the guiding principle of magic, 
thanks to Freud’s investigations;* it is the belief 
in the ‘omnipotence of thoughts.’ Every example 
* See Note 143. 
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of a magical act which we have given in these pages 
shows this principle in full operation. And we shall 
demonstrate its continued existence in the later form 
of the clue. If we trace out the long path leading 
from magic, which has been called the technique 
of animism,* to modern criminology, which repre- 
sents one of the techniques of our scientific age, we 
are struck by the tenacity and longevity of old be- 
liefs. We shall now go on to deal with the second 
characteristic that is common to magical procedure 
and the modern use of the clue—the phenomenon 
of ‘displacement on to details.’ The special im- 
portance attributed to small details in modern 
criminology has played the main part in the solu- 
tion of crimes during the last few centuries. Magical 
procedures of primitive peoples show the same trait; 
the psychical accent shifts to small objects, far 
removed from the original magical ones. We have 
already given some examples which have shown 
this compulsion to displace on to details in connec- 
tion with the investigation of murder. 

These characteristics of belief in the omnipotence 
of thoughts and displacement on to details—both of 
which are observable in magic in an undisguised 
form and in criminology in a disguised and distorted 
form—are best understood if they are compared 
with neurotic symptoms. We must not of course 
expect to find an exact parallel. It is a question of 
similarities based on fundamental psychological 
premisses. Let me compare the two aforemen- 
tioned mechanisms with the symptoms of a certain 
patient who suffered from obsessional thoughts. 
This patient, a woman, wanted to buy a frame for 
her father’s photograph. But she could not do so 
since the first frame she saw was of black wood, 

* See Note 144. 
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and this reminded her of a coffin. She could not 
buy this frame because if she did so her father would 
die. Eventually she could not buy any frame at all. 
This symptom corresponds exactly with a primi- 
tive belief in the magical effect of a given action 
and is on a par with the magical avoidances and 
precautions which we find in primitive peoples. 
Another example taken from the same case, shows 
the fear of the omnipotence of one’s own thoughts 
still more clearly, as well as the displacement on to a 
small detail, such as we find in the magical acts of 
priest-magicians. The patient wanted to buy her 
little nephew a toy. She saw a beautiful little 
kangaroo figure with a baby looking out of its 
pouch, and was about to buy it when a terrible 
thought occurred to her. The kangaroo reminded 
her of the little boy’s mother, her elder sister, who 
was going to have another baby. The toy with the 
baby kangaroo had suggested to her the possibility 
of an abortion. She struggled against this thought 
by forbidding herself to buy the toy. As in magic,* 
she presupposed the connection between the ideas 
to exist also between the objects themselves. The 
displacement on to a detail is also well illustrated 
in this example. The neurotic symptom tries to ban 
the unconscious wish that the sister should have an 
abortion. It shows a strong resistance against that 
unconsciously pleasurable idea. 

Criminological detection most nearly resembles 
those magical procedures which exercise a hostile 
spell over a far-off person, and hold him fast or 
inhibit or injure him. Here criminal and crimin- 
ologist are alike, because the latter uses means 
which in another connection we should call criminal. 
We shall understand this likeness better if we remind 


* See Note 145. 
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ourselves that both methods originally served 
magical purposes. The primitives have a public 
magic for the common weal, apart from private 
magic—which later on becomes secret and for- 
bidden. The criminologist and the expert who are 
engaged on the solution of crimes are the successors 
of those priest-magicians who work in the service of 


official magic. 
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WE have, nowadays, become suspicious of those 
supposedly sound methods of reconstructing a hid- 
den or mysterious deed. For many centuries nobody 
doubted the reliability of the strangest means of 
finding out the truth. The oracle, the judgment of 
God, the oath decided what had happened. The 
question put in an ordeal was answered unequivo- 
cally by its result. God’s word was ‘Yes’ or ‘No.’ 
Only later did it become more explicit; but it also 
became darker and more uncertain. 

Our investigation has shown that the judgment of 
God was not a very primitive form of finding out 
the truth, although it probably existed in all peoples 
during a prolonged period of their development;* 
originally it was not God who was questioned, but 
the dead. The dead—who were not quite dead— 
were asked the name of the unknown murderer 
and answered the question in their own way. This 
was, so to speak, the beginning of their divinatory 
powers, for later on they were asked all sorts of 
questions about private and tribal enterprises, war, 
hunting, etc. There is no hint of the origin of this 
art in the institution of the later religious oracle like 
that of Delphi or Dodona. In it the being who is 
questioned is no longer a dead chief but Phoebus 

* See Note 146. 
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Apollo, a god; but this god is himself perhaps only 
a successor of a forgotten chief of the Danaides. 
In the successive phases of primitive criminal 
justice, in which judgment is at first given by the 
dead man himself, and then by parts of his body, or 
by objects which have been in contact with him or 
in some way associated with him, we see that there 
is a common factor. The decisive clues are signs on 
the dead man’s body or else stand in close connec- 
tion with it. It is the dead man’s body which, 
among Australian tribes, tells his relatives the name 
of the murderous magician, or which, in West 
Africa, pushes his pall-bearers in the direction of 
the unknown murderer’s house. 

But this aspect of the ordeal stands in contrast toa 
much larger and more widely spread one in which 
the clues appear on the body of the suspect. Com- 
parative folklore and cultural history give us a 
much richer material in connection with this second 
aspect. Let us choose some examples of the trials 
of strength and skill in Africa which a suspected 
person has to undergo and which no longer show 
any connection with the dead man. In Badagry the 
suspect is decorated with a large wooden three- 
cornered cap. If it trembles on his head he is con- 
demned; if it does not he is acquitted.* Very 
similar to this is the oracle of carrying water among 
the Bafiotes. The suspect has to lift up a vessel 
brimful of water and imitate every movement of the 
priest-magician’s dance. The priest discovers the 
culprit according to the direction in which the water 
is spilled.t The ordeal of pricking the suspect’s 
tongue or ear-lobe with a pin, or of pouring certain 
fluids into his eye; the different poison trials, the 
trials by fire, hot oil, hot and cold water, etc., all 

* See Note 147. t See Note 148. 
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belong to this category. All these ordeals have one 
thing in common; the clues are looked for in the 
body of the suspected person; this constitutes a 
striking contrast to the clues of the first group. 

Let us remember that our modern word ‘clue’ 
refers to both kinds of signs and to many other kinds 
as well. In a murder case the wound on the dead 
man’s body is a clue as well as, for instance, the 
handkerchief left behind by the murderer. So far, 
in attempting to trace the idea of the clue from 
magic beginnings, we started from the signs found 
on the dead man’s body. Now that this second kind 
of clue has emerged, we are led to ask ourselves 
which of the two is the primary one ? How did these 
two groups develop historically and psychologically ? 
What is their inter-relation ? And how and why 
are other clues observed that do not belong to this 
scheme ? Let us contrast these two groups sharply 
and examine the origin of the second one. Any 
example will serve as long as it corresponds to the 
ordeals or oracles already described, and is directed 
to the detection of murder. Our example shall be 
the ordeal by poison, the effect of poison on the 
body of the suspect. The essential characteristic of 
this test is the effect of some food or drink on the 
suspected person which is to prove his guilt or 
innocence. This food or drink need not be poison, 
but it is always a special substance producing a 
magical effect. To limit our interest to ordeals by 
actual poison would be to miss their full significance. 
As Curt Wiedemann observes, ‘While all other kinds 
of ordeals occur in the Middle Ages, no ordeals by 
poison can be traced.’* We must not forget that in 
the Middle Ages Christianity replaced the ordeal 
by poison by the Holy Communion. What 1s 

* See Note 149. 
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characteristic of the ordeal by poison is the expecta- 
tion of a distinct effect on the suspect’s body. The 
guilty man falls ill or dies, while the innocent shows 
no ill effects or else brings the poison up. According 
to medieval belief, the sinful man will die if he takes 
the Holy Communion, while the pure may receive 
the Host with a quiet conscience. It is the same 
ordeal, but it has taken on a different form.* I 
should, therefore, suggest our using the more general 
term ‘oral trial’ or ‘oral ordeal’ instead of the 
narrower one, ‘ordeal by poison.’ 
* See Note 150. 
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WE shall choose a few African examples from our 
rich ethnological material. In Atakpame poison is 
made from the bark of the iroko tree which is sacred 
to the fetish and may be touched by fetish people 
only. The poison is given to the suspect to drink 
with the words: ‘You have killed.’ He answers: 
‘You kill by your accusation.’ If he vomits he is 
considered innocent. Otherwise he dies and is 
buried there and then after his heart has been cut 
out.* The Beronga in South-east Africa add to the 
poison the fat of a man who has died of leprosy as 
well as a powder made from his bones. If the 
accused shows certain symptoms he is held guilty. 
Compiégnet describes how in Jombe the fetish 
priest makes a furrow about ten steps in front of the 
suspect to whom he hands the poison. He has to 
swallow it in one draught and advance at a given 
sign. If he falls in a fit before reaching the furrow 
his guilt is proved. His death-agonies are shortened 
by the furious throng which tear him to pieces. But 
if he succeeds in passing the furrow he is considered 
innocent. Most African tribes believe in the inno- 
cence of the man who brings up the poison, and in 
the guilt of him who retains it or on whom it acts 
as a purgative. In Papabella an infusion of Casca 
* See Note 151. + See Note 152. 
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rind is used for the ordeal. Anyone who does not 
bring it up is hacked to pieces by the natives or 
roasted over a slow fire. According to Johnston* 
everybody who is held responsible for a death under- 
goes this ordeal. The Masai drink a mixture of 
blood and milk.t In ancient Greece bull’s bloodt 
was drunk as an ordeal. The Israelites took the dust 
of the golden calf mixed with water, a kind of 
collective ordeal. Similarly, in India, a suspect had 
to drink water in which the images of the ‘terrible 
gods’ had been soaked. While drinking he turned 
to the gods and said: ‘I have not done this deed.’§ 
In Madagascar a strong poison, tanghin, was used 
for the ordeal.§] The accused had to eat some rice, 
then the accuser put his hand on the other man’s 
head and began the adjuration of the poison: 
‘Listen, listen carefully! Manamango! You are 
only a simple seed, quite round. Without eyes you 
see clearly, without ears you hear and without a 
mouth you talk. Through you God shows his wishes.’ 
It is hard to estimate the number of the victims of 
tanghin; according to what the people say one 
person in five dies from its effects. In the last cen- 
tury about a tenth of the inhabitants of Madagascar 
underwent this ordeal; this means from forty to 
fifty thousand deaths in one generation through the 
ordeal, or fifteen hundred to two thousand deaths 
per year. A French official tells us of the Neyaux 
on the Ivory Coast where similar ordeals decrease 
the population, since each death causes four or five 
others. When a chief died, fifteen people followed 
him by ordeal. The French Government had the 
greatest difficulty in suppressing the ordeal, since 
the inhabitants were absolutely convinced of its 
eee ee 
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justice, and, if innocent, willingly subjected them- 
selves to it.* The same deep belief prevails among 
the natives of Calabar; this makes them appeal 
voluntarily to the ordeal to prove their innocence. 
According to a missionary, the Rev. Hugh Goldie,+ 
a small tribe, the Uwet, in the hills of Calabar has 
become almost extinct through the consistent use 
of the ordeal by poison. On one occasion the 
whole tribe drank the poison to prove themselves 
innocent. 

What is the significance of the oral ordeal ? What 
does the belief mean—if there is any meaning in it— 
that he who retains the poison or magic substance is 
guilty while he who brings it up is innocent ? So far 
there has been no satisfactory explanation; yet the 
psycho-analytic technique of interpretation refuses 
to think a custom absurd merely because it may 
seem so at the first glance. It looks for a hidden 
sense, a psychological connection that has been lost 
to consciousness. If we apply those principles of 
interpretation here the result isamazing. Originally, 
and to this day unconsciously, the poison or other 
substance which is taken must stand in a connection 
with the crime which it attempts to solve. It is not 
difficult to guess this relation. In a murder case the 
magic substance comes from the murdered person, 
is perhaps a part of his body or blood, or replaces 
these. If this view is correct the first explanation of 
the latent sense of the oral ordeal emerges. It is, 
whatever else it may be besides, a repetition of the 
crime (practised on a substitute) for the purpose of 
detection. Let us accept this suggestion pro- 
visionally, grotesque and improbable though it 
may seem. The suspect is made to take a piece of 
the murdered man’s body. This means that if the 

* See Note 158. t See Note 159. 
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suspect is guilty the flesh or blood of the murdered 
man will take vengeance on him by causing his 
illness or death; but if he is innocent he will vomit 
up what he has swallowed as something with which 
he has nothing to do. What is the special relation 
between the nature of the crime and the eating of 
a piece of the dead man? Our understanding of 
the unconscious principles of the mind carries us to 
a conclusion which alone will satisfy the archaic 
law of talion. If the suspect succumbs to the ordeal 
of eating a piece of the dead person his crime must 
have consisted in eating that person. This result 
seems less strange when we remember that for 
primitive man killing and eating was the same thing 
—that the murderer actually ate his victim. Our 
conclusion is, therefore, that the oral ordeal referred 
originally to cannibalism. 

This origin of the oral ordeal has become lost to 
consciousness with the increasing secular repression 
of cannibalistic tendencies, but its effect points to its 
primary motive even in its later stages of develop- 
ment. We recognise the psychologic connection 
behind the magical one, since the deed which has 
to be expiated is repeated on a substitutive material 
in the later development of the ordeal. It is from 
this point that we can carry our hypothesis back 
into an earlier prehistoric time. We can see that 
the oral ordeal as met with nowadays in half-savage 
peoples is a later and weakened development of an 
original, much cruder trial. Originally the suspect 
had really to eat a piece of the murdered man’s 
body or to drink some of his blood. Does not this 
remind us of the Christian Eucharist ? Does not the 
medieval use of the Holy Communion as an ordeal 
signify a return to an earlier form? In the belief 
that he who eats of the Lord’s body in a sinful state 
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shall die, the cannibalistic nature of Holy Com- 
munion is clearly recognisable. 

An objector might reply that the oral ordeal is by 
no means restricted to murder, and that in those 
other cases the supposed operation of the law of 
talion could not hold good. Let us choose an 
example from South-West China, from the Lolo 
tribe* where, according to Colborne Baber, the oral 
ordeal is in frequent use. If anything valuable is 
stolen and the thief cannot be discovered the 
medicine man collects the people together and gives 
each one a handful of rice to eat. An interval of 
solemn chewing follows. The chewed mass is spat 
out. The presence of a blood-stain in it infallibly 
proclaims the thief. It is said that the gums of the 
guilty man bleed, and that he then confesses to the 
theft. Here, as in numerous other cases, there is no 
corpse and the ordeal stands in no visible connec- 
tion to the nature of the misdeed. But our inferences 
refer to the origin of the custom and we cannot tell 
what changes it has undergone through the psycho- 
logical mechanisms of displacement and generalisa- 
tion. The rarer the crime of cannibalism became, 
as a result of repression, the easier would it be to 
displace the oral ordeal on to the detection of other 
offences. Cultural changes helped this process of 
displacement. The oral ordeal appears in cases of 
other serious crimes besides murder or man- 
slaughter; the original eating of a piece of the 
corpse and drinking its blood are replaced by other 
substances, which later on are only hinted at 
symbolically. But the figure of the murdered man 
still lurks in the background. The Bukongo in 
giving the casca bark to the suspect believe ‘that he 
will bring up the devil and spew him out.’t Most 

* See Note 160. + See Note 161. 


149 


THE UNKNOWN MURDERER 


African tribes regard the tree from whose bark the 
substance used in the oral ordeal is prepared as a 
fetish tree. In Angolo the taking of poison is called 
nuam kissi, the swallowing of the fetish. The primary 
meaning of the oral ordeal is almost symbolically 
expressed in what happens in Loango when a serious 
theft is committed. A banana is placed in the mouth 
of the fetish who is supposed to assist in the discovery 
of the criminal. The suspect has to extract this with 
his mouth and eat it. If he is guilty his body will 
swell and he will die. Does not this correspond to 
the original picture of the guilty man eating a piece 
of the fetish, the sacred thing ?* And the fetish 
undoubtedly stands for the dead chief. 

Our investigation, which, it is true, has dealt only 
with a representative example of this second group 
of clues, has led to a surprising result. The differ- 
ence between the clues observed on the dead man’s 
body and the clues observed on the suspected man’s 
body is not of any fundamental significance. An 
analysis of the oral ordeal has shown that its essence 
lies in the incorporation of a part of the murdered 
man by the supposed culprit. The oral ordeal may 
be regarded as the most significant example of a 
proof made upon the body of the suspect. Its most 
important element is still the effect of the mystical, 
magic substance. The effect of that substance on 
the suspect’s body showed us the way to an analytic 
interpretation. The substance gives every indica- 
tion of something alive and active, though it may 
be only a piece of dead flesh or its substitute. We 
suggest that the presence of this element as the 
earliest and most essential factor can be ascertained 
in most ordeals, whether they consist of hot water, 
fire or hot oil. It is not for us to trace in every single 

* See Note 162. 
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group of ordeals this latent connection which has 
become unconscious.* An expert in the comparative 
hisory of law should, with the help of the analytic 
method, be able to bring us nearer to a solution of 
this interesting problem.t We have come to regard 
the interpretation of magic clues originating in the 
dead man’s body as an early form of criminal 
detection. The culprit is discovered through contact 
with the dead man’s body or with a part of it; it is 
immaterial whether this contact takes place by 
means of the ordeal at the bier, or the bone oracle or 
the ordeal by poison. The ordeal furnishes the clue. 
We have supposed that the clues appeared at first on 
the dead man’s body and then transferred them- 
selves to the body of the suspect. This happens in a 
way that can best be compared to the process of 
infection. We should venture to differentiate the 
special kinds of infection according to the develop- 
ment of the different groups of ordeals. But our 
interest in the problem is, for the present, exhausted, 
since we have realised that even in the disguised 
form of the oral ordeal, the dead man is alive enough 
to bring his murderer to justice. 

Venturing farther into prehistoric times, we 
assume the existence of a period when the taboo of 
the dead was even more effective. The ordeal at 
the bier is undoubtedly connected with a taboo of 
this kind. In touching the man who is dead but 
whose soul has not yet fled, the murderer experi- 
ences the mysterious effect of that taboo. The 
solution of crime and its punishment, the production 
of evidence and the execution of justice are here 
still the same thing. The ordeal discovers the guilty 
man and expiates his guilt. Both happen in a magic 
way. 

* See Note 163. t See Note 164. 
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THE analytic investigation of the ordeal by poison 
led us to the prehistoric original ordeal showing a 
single form of the proof which later became so 
differentiated. We found that the oral ordeal con- 
sisted in the suspect having to commit his cannibal- 
istic crime again in an indirect way and on a 
substitutive object. But how can it be that the perpe- 
trator is made to commit his crime over again as an 
expiation of it ? Does this not make a thesis of a 
paradox, elevate what is contradictory to a scientific 
hypothesis ? On the other hand, it cannot be denied 
that all the elements which we have discerned in 
the oral ordeal constituted a repetition of the deed. 
Has, then, our interpretation gone astray ? 

We must keep in mind that the main part of the 
ordeal lies in the production of evidence and not in 
the execution of punishment. The ordeal is meant 
to show whether the suspect is guilty by making him 
commit the crime again on a substitute. This is 
without doubt the original character of the ordeal. 
But it cannot be denied that it is at the same time 
a penal procedure: it ends with punishment. But 
we doubt whether punishment is the primary aim, 
the essence of the ordeal. Once again a symptom 
exhibited by obsessional neurotics offers itself for 
comparison. It is what Freud has called the 
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unconscious tendency to annul or undo the act. The 
term is justified; but the presence of a tendency to 
expiation or penance is so marked that it would 
deserve to be included in the nomenclature. This 
tendency shows itself in small unobtrusive actions 
or movements that are seemingly absurd or ridicu- 
lous. The patient has to walk round a certain object 
in a certain way, or stretch out his right hand and 
touch something or gaze at his reflection in a mirror, 
and so on. He has a compulsion to do these things and 
would feel anxiety, or at least great uneasiness, if he 
omitted to do them. Analysis leads to the conclusion 
that these actions are meant to undo or expiate 
former acts or movements, to paralyse their effect. 
Through our technique it becomes possible to 
recognise the latent significance of such behaviour 
and the nature of the acts the patient wishes to undo. 
Here is an example: a patient, a young woman, 
had to see about a hundred times in one day 
whether the water tap was turned off and did not 
drip. She could not explain her symptom, but it 
became clear when it was put into relation with her 
sexual life. That act, so often repeated, replaced 
symbolically another precaution which should 
prevent her becoming pregnant before marriage. 
The mechanism of displacement had so radically 
distorted the meaning of her action that it remained 
unknown to her consciousness. At the beginning of 
treatment the symptom strengthened, as is usual, 
before it became finally explained and disappeared. 
At the same time as it became intensified it changed 
its character. It had appeared as a precautionary 
or defensive symptom; the tap had to be closed, no 
drop must flow out. But now the patient’s need for 
conviction became so intensified that she kept 
opening the tightly shut tap again and again to 
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make quite sureit was closed. Thesuppressed impulse 
had come more and more strongly to the fore in 
the defence mechanism until it pushed the latter 
aside and remained victor in the substitutive dis- 
placement. The character of annulling an act is 
first seen clearly in the displacement; the symptom 
appears as a reaction to the sexual act. The defen- 
sive symptom already contains what is being de- 
fended against, and becomes more and more 
apparent as a mixture and compromise between the 
impulses of warding off and the impulses that are 
being warded off—only, in the end, to give satisfac- 
tion to the forbidden set of impulses. This develop- 
ment of obsessive symptoms has a special, typical 
character; the symptoms begin with a strong de- 
fence against the instinct, and end, while apparently 
increasing this defence, with a victory of the instinct 
itself, with the repetition of the deed, in a changed 
form. 

The development of the ordeal seems to find its 
psychological parallel in the genesis and change 
undergone by those symptoms of obsessional neuro- 
sis. Originally, to be sure, the ordeal was more in 
the nature of expiation than punishment; it prob- 
ably developed out of the cleansing and expiation 
ceremonies which primitive tribes use after a taboo 
has been violated. It started as an expiation for the 
crime; but the tendencies that were operative in 
the crime must have come more and more to 
expression until the ordeal became a distorted 
repetition of the crime done on a substitute. Here 
a correction of our former hypothesis must be made 
in the sense that the oral ordeal cannot have been 
a very primitive phenomenon. Precisely this return 
of the repressed in the midst of the repressing forces 
proves that it must have been a later development. 
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For the primary impulses emerge in a very distorted 
and generalised form. From this point the penal 
institutions can develop no further. Other institu- 
tions will henceforward carry on the old conflict 
between the defence against and the breaking 
through of forbidden instincts. 

The oral ordeal as a repetition of the crime com- 
manded by the community reminds us in many 
respects of an element in primitive religion—the 
solemn killing and eating of the totem animal. In 
spite of the important differences between the two, 
the totem feast has the character of a collective 
ordeal. Its collectiveness is one of the differences; 
it is true that there are cases where whole tribes or 
villages subject themselves to an ordeal. Again, in 
the totem meal, all commit the crime once more; 
but the community sanctions it and so the crime 
becomes a duty. Like war, it is a crime ordered by 
society, and it probably awakened the same feelings 
in our ancestors as the order by the state for mass 
murder does in us. By participating in the killing 
and eating of the flesh and blood of the totem 
animal all have repeated the old deed and satisfied 
the instincts which come to expression in the act. 
This satisfaction sanctioned by the community 
differs essentially, nevertheless, from the original 
one. It unites the participants with the totem and 
among themselves, and guarantees future abstinence. 
This collective ordeal, if the name is permissible, 
already exhibits all the features of compromise as 
we have come to know them in the oral ordeal, but 
it is without a doubt a sacred repetition of an other- 
wise forbidden deed. This characteristic still appears 
in the Christian Eucharist. 

We have traced the ordeal by poison from the 
Middle Ages back to its prehistoric days, to the 
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totem meal; let us now follow its later develop- 
ment until it gives way to other institutions. An 
essential part of its latent significance, namely the 
repetition of the deed for its detection and expiation, 
is still recognisable in the latest and most varied 
developments of the ordeal, though that repetition 
may no longer have the same dramatic and plastic 
expression. The progressive distortion of the original 
meaning will take on more abstract forms. A sur- 
vival of the ordeal in modern penology is the oath. 
The oath substitutes the word for the original 
action and only reminds us dimly of the latter by a 
movement of the hand. And that earlier dramatic 
repetition of the crime has now to be enacted in the 
spoken word only, and receives a modest expression 
suited to our present-day culture. Examinations, 
production of evidence, explanations of the accused, 
reports of the experts, pleading of the counsel, all 
these are fragments which make up the whole—the 
repetition of the crime through the word. Culture 
has partly changed the function of this repetition; 
it has become a means of producing evidence and 
is now more complicated, difficult and time-rob- 
bing, so that it is distributed among many people. 
But the main part is still played by the accused. 
He is as it were the hero of the tragedy and he must 
undo his crime. This, paradoxically expressed, can 
only be done by repeating it, by showing how it 
came about that he did it. The psychological effect 
of confession is better understood when we realise 
that it is a repetition of the crime in its palest form, 
in words. With this repetition a kind of undoing of 
the deed, in a magical sense, has been achieved. 
But this endeavour to undo by word and gesture, 
may be insufficient unless there is a strong affective 
reaction. Yet it remains an endeavour to master the 
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deed mentally. Such an effect may seem strange. 
Perhaps it becomes clearer by a description of what 
happens when such a repetition, in the magical 
sense, does not follow. As this repetition consists in 
the partial coming to consciousness of the genesis 
and the significance of the crime, repentance or 
expiation is impossible without it. A thorough con- 
sciousness of guilt and an effective tendency to 
expiation is possible only when the instinctual 
satisfaction in the crime has become conscious in its 
whole depth. A condition of its becoming conscious 
is the recollection and its translation into words, as 
well as the affective re-living of the whole. . Without 
a repetition of the instinctual satisfaction experi- 
enced the deed is lost to consciousness like hiero- 
glyphics in the earth of Egypt. In analytical 
practice we observe that the phantasied repetition 
of what the patient feels as criminal and sinful is a 
pre-condition of the mental upheaval that leads to 
the overcoming of pathogenic experiences. Here 
the inner re-living of the deed combines with the 
‘cathexis’ of verbal images to bring about thera- 
peutic success. 

Without such a re-living of the deed and the grati- 
fication contained in it a consciousness of guilt is 
impossible, and this consciousness is a necessary 
condition of expiation. Without it the word 
‘expiation’ or ‘punishment’ loses its sense or descends 
to the level of a purely formal or mechanical legal 
term. It would be as though an untrained animal 
were to be punished for its natural behaviour; the 
animal must first be aware of what its behaviour 
implies before the punishment can have any sense— 
if, indeed, it ever does have sense. 

The word ‘deed’ must not mislead the psycholo- 
gist. The culprit has committed the deed; but it 
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would often be better to say that the crime happened 
through him. It is only possible for him to take 
cognisance of the participation of his ego in the 
crime if he remembers it affectively, that is to say, 
if he re-enacts the deed on a representational 
substitute. The problem is to lead the criminal 
to a recognition of his guilt in the psychological 
sense (‘Do you recognize that you are guilty ?’) 
and not in the legal sense (‘Do you admit being 
guilty >’). 

We regard modern criminal procedure as the 
most recent development of the ordeal. It contains 
—for a new purpose, to be sure, in order to find out 
the truth—a reconstruction of the crime, just as the 
ordeal does. But while the ordeal carried out the 
repetition of the deed on a concrete substitute, 
modern criminal procedure attempts to achieve it, 
in the form of language and logical inference, on an 
ideational one; and in this procedure circumstantial 
evidence is perhaps the most important element of 
such a reconstruction. 

As a kind of a postscript to the history of the ordeal 
it may be mentioned that when the public expresses 
its pleasure or displeasure in court, the judge 
admonishes it sternly, usually adding: ‘You are 
not in the theatre.’ This is to emphasise the serious 
character of legal procedure. But not every judge 
knows how near to each other originally were the 
two institutions he separates so strictly. We have 
said that the ordeal was a representation of the deed, 
an expiation in dramatic form, an annulment by 
repeating it in a plastic displacement. But the 
content of ancient tragedy is nothing else than the 
reproduction of a serious crime, the rebellion against 
the gods, its solution and expiation. This is true, 
not only of the oldest Greek drama, but also of 
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CEdipus Rex and of the Passion plays of the Middle 
Ages. 

In the ordeal and its modern substitute the indi- 
vidual expiates his crime. In the theatre the mass 
identifies itself with an individual representative, 
as Aristotle puts it, ‘in terror and pity’ and so deals 
with the emotion psychologically. 
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CHAPTER XX 
OATH AND TORTURE 


Ir is a naive conception of history to suppose that 
when one institution succeeds another, the first one 
disappears entirely to make room for the second, 
while this in its turn grows slowly old-fashioned and 
at last becomes obsolete and gives place to a new 
one. This is only broadly speaking true. The new 
institution is very often only the old one in a 
modified form; and even the old one survives in 
its original form side by side with the new one and 
emerges, even though it seems to be submerged, 
again and again under a new name. Sometimes 
it has stood aside in favour of its descendant only 
for a time, and takes up its course again later 
in the same or in a different direction, or else 
prolongs it in another of its derivative forms. 
Like a human being, a social institution has often 
several heirs. 

One of the descendants of the ordeal—the oath— 
still survives, though not vigorously. It is a late 
differentiation of the ordeal. At first the spoken 
word played no part in it. The oath on the sword, 
on the pelt of an animal, etc., are originally by no 
means symbolic acts, but magical actions. They 
are real ordeals. The perjurer was expected to 
perish by the sword or be devoured by the wild 
animal upon which he swore. In ancient times and 
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among half-civilised peoples at the present day,* 
the swearer of the oath called down a curse upon 
himself, but this is already a late and differentiated 
form of an initially magical procedure. The accom- 
panying gesture or supporting action that is per- 
formed in reciting the oath is a survival of what was 
once the only important thing in the ordeal. The 
primal oath and the cleansing oath still bear witness 
to its nature. The adjuration preceded the oath and 
lives on in it. In the ordeal the revered dead of the 
tribe were to designate and punish the culprit. In 
the oath the gods were originally expected to punish 
the perjurer. The oath in legal procedure, though 
it may have become an abstract, empty symbol, 
nothing but a legal ceremony, is yet a degenerated 
relic of magic in law. Its survival shows how 
tenacious and long-lived social institutions can be. 

Historical and ethnological material shows that 
in a slightly more advanced stage of the ordeal the 
accused will often take poison in order to prove his 
innocence. The oath isolates this aspect of the 
ordeal—the protestation of innocence—and only 
hints at the rest of it. In the ordeals of primitive 
tribes the protestation appears either not at all or 
is a mere detail. The main thing is the ordeal itself. 
Examples seem to show that the protestation of 
innocence or adjuration is a later appearance. The 
development from the ordeal to the oath is the 
result of two mental mechanisms. A piece of the 
original procedure became separated and gained a 
more prominent position while the rest lost more 
and more of its significance and was at last for- 
gotten. They are the same mechanisms, isolation 
and displacement of psychological accent, the 
effect of which we study in the neuroses. 

* See Note 165. 
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Another descendant of the ordeal-is torture. The 
ordeals of half-civilized peoples often involve severe 
bodily pain. The ordeal seems sometimes to be a 
partial punishment; the full punishment follows 
when the guilty man is found. When we read in 
medieval reports of a thief who has to undergo the 
ordeal by fire and that ‘the red-hot iron burnt his 
hand; so the bishop had him hanged,’* the ques- 
tion suggests itself whether the burning was not 
sufficient punishment. Indeed, investigation shows 
that ordeal and punishment were often one and the 
same thing. He who perished in the ordeal by 
poison had his punishment. We may suppose the 
tendency towards cruelty in the ordeal to have 
become strengthened, for here, too, as in the more 
recent oath, a part of the process of the ordeal, i.e. 
its purpose, became isolated and went through a 
special development which later on led to its having 
an entirely independent existence. In addition, a 
new motivation and a transformation of purpose 
appear in the development of the oath and the 
ordeal just as they do in neurotic symptoms. The 
ordeal was a conjuration but the oath loses its 
character as ordeal more and more. Its aim 
becomes a different one. From a magical adjuration 
to the gods it becomes a solemn confirmation of a 
statement—at first the statement only of one’s own 
innocence in the cleansing oath. Only in the belief 
that higher powers will mete out terrible punish- 
ment to the perjurer do we still find a trace of the 
original nature of the oath. The decrease of religious 
faith has replaced the fear of superhuman powers by 
that of the punishing state. 

_ Hans Fehr has shown how superficial the usual 
interpretation of medieval torture is. I consider 
* See Note 166. 
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him right in his opinion that there is still a strong 
connection between the judgment of God and 
torture, that torture is, so to speak, the heir of the 
ordeal. The original aim of torture was, according 
to Fehr, a magical one. The devil who possessed 
the miscreant must be expelled. Only very late did 
the other motive—that of obtaining a confession— 
become predominant. The preparations and the 
ceremonial preceding torture of which we read in 
medieval documents show that its origin was the 
ancient ordeal. 

Evidence obtained from witnesses is also by no 
means so recent a feature as modern compendiums 
of the history of law would have us believe. It 
would be truer to say that such evidence was recog- 
nized only later on in its material significance. 
This institution, too, had its magical predecessors; 
it is recognisable in the institution of the Ezdeshelfer 
(‘co-jurors’) in early Germanic criminal procedure. 
Those respectable friends and neighbours of the 
accused were not meant to support the objective 
truth by their oath, but to draw the wrath of the 
gods upon themselves if their friend was guilty. 
It was only under the influence of great cultural 
changes that this magical custom was transformed 
into rational statements of fact by witnesses under 
oath. The statement itself had appeared earlier in 
penal law, but its magical character had to recede 
before it could become important for the establish- 
ing of the actual facts of the case. 

Christianity at first rejected these institutions— 
which is another proof of their magical and pagan 
origin. The ordeal was at first damned by the 
Church, then assimilated and changed. The same 
applies to torture which was only much later used 
ad majorem Dei gloriam. The oath was originally a 
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magical means of finding out the guilt or innocence 
of the accused. It belonged to inquisitional pro- 
cedure like torture, which is a modified ordeal. 
Later on both oath and torture became a means of 
procuring evidence and of assessing its value. The 
change was at first slow, then became more and 
more rapid as the belief in the effectiveness and 
significance of those means decreased. It is as if, in 
proportion as their function of discovering the 
crime disappeared, they tried to become more 
important as a means of procuring evidence. At 
last examination and cross-examination took their 
place.* We have already met with this inverse ratio 
between belief and official significance in the 
development of the ordeal. Here we come across it 
again. And we shall rediscover it once more in the 
field of circumstantial evidence.f 
* See Note 167. t See Note 168. 


CHAPTER XXI 


FROM MAGICAL TO SCIENTIFIC CIRCUMSTANTIAL 
EVIDENCE 


WE have expressed our mistrust of the traditional 
interpretations made by the history of Law, which 
postulates an ordered sequence of ordeal, oath, 
torture and the modern adducing of evidence, 
especially circumstantial evidence. We have said 
that such an interpretation was only broadly 
speaking true. A deeper investigation will show 
how superficial it is. Circumstantial evidence 
has always been known; it is only the nature 
of the clue and its interpretation which have 
differed. Historians of Law cannot see, it is true, 
any connection between a bone oracle and the 
evidence of a chemical analysis,* but to us the 
inherent, psychological connection is abundantly 
clear. 

The development from one to the other could be 
demonstrated in the case of murder. The ordeal at 
the bier was founded on the animistic conviction 
that the dead man would accuse his murderer. 
The wounds starting to bleed afresh were clues 
like those in our modern court procedure. Later 
the custom was changed. If the suspected person 
could not be brought before the bier, the corpse 
was carefully examined, and if death by murder 

* See Note 169. 
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was diagnosed the clothes worn by the dead man 
were carefully preserved before he was buried, in 
order to take the place of the corpse as soon as the 
culprit was seized. Here we come within sight of 
modern circumstantial evidence, though we still 
have the animistic interpretation, as the clothes 
were believed to retain the magical powers attri- 
buted to the corpse. In our modern procedure also 
the clothes of the victim are shown to the suspect, 
though not as magical objects. The transition is 
best seen in the institution of the Scheingehen as once 
used, among other places, in Bamberg. A man could 
be executed, according to Grimm,* if he confessed 
(Gichtiger Mund), if he was caught red-handed 
(handhafte Tat) or by visible proof (Blickender Schein). 
The murdered man’s hand was severed, usually by 
the plaintiff, and placed on the table while the 
court was sitting. The accused, dressed only in a 
loincloth, had to advance, kneel down and put his 
hand three times on the Schein (i.e. the hand), lift 
it up and protest his innocence. If he was guilty, 
the dead hand gave some kind of sign (e.g. blood 
would appear on it). If there was no sign, he was 
acquitted. Schréder and other historians interpret 
this blickender Schein as an inspection by the court in 
our modern sense. But the dead hand is not like 
our modern proofs. We have here a real ordeal, as 
the signs on the hand and the whole ceremonial 
clearly show. The part possesses the same power as 
the whole. The belief that the hand will give a sign 
is a product of a later phase of animism. But when 
the hand becomes a means of adducing evidence in 
modern court procedure, then we have left the 
medizval world behind and stand on the thresh- 
hold of a new era. It is no longer the magical power 


* See Note 170. 
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of the object, but its value as a material clue that 
is decisive. 

It is for the historian of law to follow up in detail 
the ideas here outlined. He should show us how 
the old ordeal slowly made room for inquisitional 
procedure and yet continued to live on in the new 
method in a disguised form, how the psychological 
accent shifted on to the understanding of the facts, 
and how when the ordeal was forbidden in 1215, a 
new form of ordeal, that of questioning under 
torture, inherited all the evidential value of its 
predecessor. 

The ordeal might be described as primitive cir- 
cumstantial evidence of a magical kind. Owing to 
social and cultural changes the belief in the magical 
powers of this evidence weakened. The Constitutzo 
Criminalis Carolina of 1532 already, of course, 
acknowledges circumstantial evidence, but views 
it differently. It lays down that such evidence shall 
never be the basis of condemnation, because no 
clue can give absolute certainty. But if suspicion 
against him was strong enough the accused might 
be questioned under pain and tortured. Condemna- 
tion was possible only after confession or on the 
declaration of two or three ‘reliable and good’ wit- 
nesses—so-called classical witnesses (C C C Art. 22 
and 67). In most cases to obtain such a confession 
torture was used. 

When feeling revolted against this questioning 
under torture a reaction set in. Torture was re- 
stricted and later abolished altogether, though the 
voice of authority predicted the end of morality and 
all social order as a consequence. There was a 
return to circumstantial evidence, although it was 
regarded with suspicion, as the strict rules imposed 
upon the courts show. The authorities differentiate 
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between the clues, give a list of those that alone 
carry weight and declare that condemnation is only 
possible on the basis of a certain number of clues 
belonging to different groups. The statute of Joseph 
II of 1788 and the Austrian Penal Code of 1803 
quite rightly use the expression ‘proof by a concur- 
rence of circumstances’ when referring to circum- 
stantial evidence. It was an elaborate and formal 
system: what did not fit into it did not as it were 
exist. Here we are in scholastic times where not the 
content of the clues, but their grouping and dialectic 
nature were decisive. This precision was meant as a 
protection for the accused, but was in reality the 
climax of the inquisitional process, since all the 
officers of the law vied with one another in finding 
such clues as would serve to condemn the accused. 
With a conscientiousness that can only be compared 
to that found in obsessional neuroses the clues were 
examined minutely to ascertain whether they con- 
formed to the rules laid down. Strangely enough 
the material proved plastic and obedient; it did 
conform to the rules. Torture had disappeared, but 
the new psychological examination became a kind 
of psychological torture. It must have been this 
carrying of the rules of evidence to extremes, on the 
lines of a neurotic system, with its contrasts of con- 
scious and unconscious intentions and its tendency to 
isolation, that led to a new reform. 

The new penal code of the nineteenth century, 
with its features of publicity, directness and oral 
pleading, and with its marked character of an 
accusation, shows the breaking through of old 
tendencies. This renewal involved a change in the 
procedure relating to proof. The catalogue of 
evidential clues was enlarged, and even the adduc- 
ing of evidence of a crime was considered only as 


168 


MAGICAL TO SCIENTIFIC EVIDENCE 


‘illuminating judicial reflection.” The condition 
that the evidential matter had to belong to different 
groups was given up. In the last phase of this 
development all rules for bringing proof were 
dispensed with. The judge no longer decided 
according to formal, external criteria but according 
to his own free conviction. His judgment was based 
on the impressions he had gathered from the case 
as it was conducted before him.* He might regard 
as evidence anything which seems to him to have a 
bearing on the crime and the accused. He had to 
draw his own conclusions about the evidential value 
of specific clues. Indirect or circumstantial evidence 
was now equal to direct proof, and could serve as a 
basis for the infliction of the severest sentences. 

The use of circumstantial evidence has been more 
and more enlarged. And indeed a conclusion 
reached on the basis of circumstantial evidence may 
be as convincing as one founded on direct statements 
of witnesses. It is well known that there are many 
objections to circumstantial evidence; but judges 
and counsels for the prosecution, criminologists and 
teachers of penal law assure us that it is better than 
its reputation. Yet the long record of judicial errors 
founded on circumstantial evidence carries its own 
warning. 

Attacks on circumstantial evidence have often 
been directed against conclusions drawn from 
witnesses’ statements which so often doomed the 
accused. Psychology has shown that an erroneous 
statement is the rule and not the exception. The 
newest phase in the establishment of proof is charac- 
terised by the high value set upon material clues. 
They cannot lie, nor give a wrong or distorted 
evidence, nor contradict each other; they are 

* See Note 171. 
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excellent witnesses that cannot be bribed. The 
odium that used to attach to indirect evidence has 
disappeared with the increased importance of 
material clues. A well-known criminologist says:* 
“Though wrong conclusions based on such evidence 
are not entirely impossible, if experienced experts 
are employed the possibility is smaller than with 
any other kind of proof, except perhaps a direct 
confession. This conviction, which has become 
general, was summed up by a judge who declared 
that there could be no doubt that the future 
belonged to circumstantial evidence. This was 
soothing and inspired confidence; it was a para- 
phrase of the prophecy, Quidquid latet apparehit; nil 
znultum remanebit. Yet doubt will raise its head in 
spite of such prophecies. 
* See Note 172. 
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SincE the comparative study of law can tell us 
little of what we want to know, we have ventured 
to embark on researches of our own into those fields 
of interests. Badly prepared and undertaken with 
insufficient means, our investigations are bound to 
exhibit the faults of the layman. But they arrived 
at a result which in spite of, or because of, its 
strangeness seems to deserve re-examination. They 
seem to show that the origin of the clue was magical; 
that the prehistoric clue resembled the clues of 
modern criminology and that it, too, could be used 
to solve a crime. It is true that it was differently 
valued and interpreted. But the connection between 
the magical clue and the modern one is recognis- 
able in spite of the difference in their cultural level. 
An early form of the magical clue was the signs 
on the body of a murdered person, which were 
interpreted by primitive man in a certain way. 
From here the idea of the clue shifted to the suspect, 
to signs on his body, his weapons and other belong- 
ings, and furthermore to the time and place of the 
crime—in short, to everything that could be associ- 
ated with him. We do not know how such a dis- 
placement came about, but the fact remains, and 
we have to resort to an hypothesis to explain it. 
One explanation is based on the strong consistent 
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belief in the power and effect of the taboo in 
primitive cultures. Crime was originally a breaking 
of taboo; and the criminal was detected by the 
effect of the broken taboo. There is no absolute 
proof of the correctness of the theory here outlined, 
but there are many facts that render it probable. 
I will give one example which shows plainly not 
only the origin of the later clue and the line of 
development from magical interpretation to our 
modern scientific one, but also supports our view that 
the displacement undergone by the magical signs or 
clues follows the same paths as the laws of taboo. 

The Kai in what was formerly German New 
Guinea, among whom the missionary Charles 
Keyser lived for a long time,* retire quickly after 
a successful expedition and spend the night at 
home or at least in the shelter of a friendly 
village. The reason for this haste is their terrible 
fear of being caught during the night by the ghosts 
of the enemies whom they have killed. Like 
bloodhounds, these powerful ghosts follow their 
tracks in the dark; they want to catch their murder- 
ers and by touching their blood-stained weapons 
regain the life they have lost. Only then can they 
find peace and rest. For this reason the victors do 
not bring back their weapons to their native village, 
but hide them provisionally in the bush. There 
they are left for several days until, it is assumed, the 
disappointed ghosts have returned to their mutilated 
corpses and burnt-down huts. The first night after 
the warriors return is always the most dangerous 
time. All the villagers are on the watch against the 
ghosts; but when this first night is over, their terror 
slowly passes till at length they are afraid of their 
enemies alone. 

* See Note 173. 
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The belief in the magical attraction of spilt blood 
arouses this terrible fear in the victors, causing them 
to flee in haste and to hide their murderous weapons. 
A suggestion, supported by other ethnological 
material, offers itself. The hiding of the weapons 
may also be due to a general fear of the contagion 
inherent in the bloodstained spear or axe, a fear 
that the weapon may turn against the victor in the 
sense of talion. In any case it is a measure of safety 
dictated by the belief in taboo. I think we are right 
in calling such a weapon a magical object, a fore- 
runner of the clue. The ancient dread of the 
murdered enemies’ ghosts, who find their way with 
the help of the bloodstained weapon, is in modern 
times replaced by the fear of the police who make 
use of the instrument of murder as a clue, and still 
has its unconscious effect just as in the case of the 
victorious Australian warrior. He, as well as the 
modern murderer, will hide his weapon, though 
the conscious reason is a different one. The motive 
has only changed its shape, not its essence. Clues 
become rational indications instead of magical 
objects; their importance shifts from the psycho- 
logical sphere to material reality. Long ago they 
were examined by the magician; now they are 
interpreted by the chemist. 

The magical character of the original clue pre- 
supposes an animistic view of the world. The clues 
which we regard as anorganic and material were 
for the primitive man not only alive, but imbued 
with a personal will. They betrayed the murderer 
because they wanted him to be punished. When 
the unknown murderer approached, blood flowed 
because it wanted to proclaim him. A scrap of 
paper left in the place of crime is nothing but a 
scrap of paper; though we may say it ‘tells a story’ 
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this is only a poetic mode of expression. When we 
measure the footprint of the escaped criminal, take 
a plaster cast of his teeth, retain the lines of his hand 
for comparison with other hands or have a thread of 
his suit chemically examined, we do so because all 
this helps tocatch and punish him. We treat these clues 
aspartofhim. But for the fetish priest in the primitive 
world such a clue really is a piece of the culprit and 
he treats it accordingly. He will drive a nail into the 
footprint to arrest the unknown criminal, burn a 
hair he has found or murmur curses over a tooth. 
What we wish to stress here is not only this differ- 
ence in the interpretation of clues, but the survival 
of animistic ideas within our rational and scientific 
principles. That is to say, modern man still un- 
consciously believes that those anorganic objects 
which he calls clues are endowed with life and with 
magical powers. His purely rational view, which 
values clues only according to the laws of science 
and logic, is opposed by a secret trend of thought 
which sees in them objects with an existence of their 
own and having a hidden power. Often both 
tendencies lead to the same goal by different paths, 
the rational, modern tendency following in the 
traces of its magical predecessor. Applied science 
has had many triumphs in the field of empirical 
circumstantial evidence. But it not infrequently 
happens that judges and jury, counsel for the prose- 
cution and experts, all too sure of their logic and 
reason, are guided by invisible powers that have 
already decided the question of guilt or innocence. 
The infallibility of judicial decisions is still en- 
dangered by an unconscious animistic belief which 
resists rational interpretation. In many cases the 
judge might avoid coming to an erroneous con- 
clusion if he could banish magic from his path. 
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CHAPTER XXIII 
CIRCUMSTANTIAL EVIDENCE AND JUDICIAL ERRORS 


THE famous case of a young baker who was hanged, 
although innocent, a few centuries ago, led the 
Venetian Senate to adopt the following practice. 
Every time there was a trial which might result in 
sentence of death, an ambassador of the Senate 
appeared in court and exclaimed solemnly, ‘Re- 
member the poor baker.’ 

If such an institution had survived into our own 
times, the official in question would have to recite 
a whole catalogue of judicial errors. Even so, the 
catalogue would not represent the real number of 
terrible miscarriages of justice, since so many have 
remained, and will always remain, unknown. One 
might object that in former times the methods of 
investigation were poorer and, therefore, there were 
more judicial errors and that such errors should be 
rare events with our improved modern methods. 
But the rich material collected by Sello, Alsberg, 
Hellwig, Rittler and others shows how many 
judicial errors result precisely from circumstantial 
evidence, on which our penal code is based.* 

Nobody can gainsay us if, as psychologists, we ex- 
amine the material before us as data for a pathology 
of judicial judgments, so long as we confine ourselves 
to the field of psychology. We could, out of many 

* See Note 174. 
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examples, select now one characteristic, now another 
and show how each contributed to the commission 
of a judicial error. I should prefer, however, to 
illustrate by a representative example the part 
played by psychological factors in the genesis of 
such errors. I realise the objections to such a pro- 
cedure and propose to deal with the most outstand- 
ing ones at once. It is true that a single case cannot 
show all the psychological possibilities; it has to 
leave out of account many important ones. But 
I only want to consider those psychological factors 
that are especially important in the psychogenesis of 
errors of justice. And any of the more important 
psychological aspects of the problem which this 
one case cannot demonstrate, I shall attempt to 
indicate by a brief reference to other instances of 
misleading circumstantial evidence. I cannot, of 
course, hope to exhaust the rich material before us 
in this way, but I can draw the attention of other 
workers to its richness.* The minute description 
I propose to give of this one example is justified by 
my intention to illustrate through it the important 
mental happenings with which we are concerned. 

The most suitable example is, I think, a murder 
case which occurred forty years ago. The case was 
very carefully conducted at the time and the evi- 
dence was entirely of a circumstantial character. 
It is cited as a representative instance of a judicial 
error based on circumstantial evidence in the collec- 
tions of Sello and Hellwig and has been carefully 
studied by teachers of criminal law, judges, and 
counsels for the prosecution. After studying the 
case no unbiased person will doubt how frail are 
the foundations of human justice. 

On the morning of October 28th, 1886, the body 

* See Note 175. 
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of a domestic servant, Juliane Sandbauer, was found 
near the little market town of Finkbrunnen in 
Southern Austria.* It was lying in a barn which 
belonged to a certain Andreas Ulrich. The head 
was terribly injured; the skull was quite battered 
in. The whole village was convinced that a tanner, 
Gregor Adamsberger, was the murderer. Juliane 
Sandbauer had been in his service several years. 
He had not been married long and had two young 
children, but he had started at once to make love 
to the girl who was eight years his junior, and in 
the course of four years they had had four children. 
Though she left his service she came to see him 
practically every day. Both had a bad reputation; 
she was said to be unsteady, he brutal, revengeful 
and hot-headed.t ‘Talk went round that they 
pilfered fields at night. There had been violent 
scenes between them because the woman kept asking 
her former lover for money. The Sunday before 
the murder a witness, Hans Berger, had seen 
Juliane leaving Gregor’s house and had heard her 
exclaim, shaking her fist at the house, ‘Ill report 
you to the police.’ The circumstances to which this 
referred were well known. On September goth, 
1879, one of Gregor’s outhouses had been burnt 
down, and he had received 3,000 florins from the 
insurance company. In 1882 Juliane told several 
people that she had set fire to the outhouse at the 
instigation of her employer, who wanted the money. 
One evening in 1881 she had called out to Gregor 
in the market-place, where everyone could hear 
her: ‘You made me set fire to that outhouse; I 
have stolen more than 200 gulden for you.’ Later 
she said she was drunk when she told such stories, 
and had only done so to get her own back on Gregor 
* See Note 176 t See Note 177. 
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who ill-treated her. It was known that he used to 
beat her; he had been seen driving her out of his 
house with a stick. Another neighbour deposed 
that Juliane had often threatened to report Gregor 
for arson. Only the week before the murder she had 
said that if she did not get money from Gregor for 
herself and her children she would go to the police. 
Gregor himself used to threaten to ‘kill that devilish 
woman.’ 

Gregor had to admit that Juliane had spent the 
last hours before her death in his house. His mother- 
in-law, a woman respected in the village, had not 
much good to say of him. She told the court that 
on the evening of October 27th Gregor’s two chil- 
dren had rushed into her room and said their 
mother had sent them away because their father was 
quarrelling violently with Juliane. She seemed 
almost to have heard the quarrel, for she continued: 
‘Soon after, I heard a sudden scream in Gregor’s 
house. I thought it was Juliane’s voice. Then all 
was quiet.” Nobody had seen Juliane alive after 
that. Next morning her body was found. 

When Gregor was confronted with these facts, he 
protested his innocence in the strongest terms. He 
admitted that Juliane had been to see him on the 
evening in question, but she had not stayed long. 
She said she was going to her lover, the son of 
Anton Kunz, the baker, and he had not seen her 
since then. The first protocol closed here; he had 
no more to say. 

Nevertheless, some days later he added a few 
details before the examining magistrate. He said 
that Juliane had often told him that she was in the 
habit of meeting young Franz Kunz in his parents’ 
garden house. On these occasions he had given her 
food and drink, and that evening she had promised 
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to meet him secretly in the garden house. He, 
Gregor, had lent her an old coat as she had said she 
was cold. Indeed, an old coat, later identified as 
Gregor’s, had been found on the corpse. But why 
had he not mentioned this before ? Why had he 
waited till the coat was recognized as his ? If this 
looked suspicious, what about his story of Franz 
Kunz? Franz was a weakly adolescent of sixteen, 
who was known in the village as a modest and virtu- 
ous youth. A love-story between him and an ugly 
woman twice his age, who stood in bad repute, was 
most unlikely, and the more so because nobody in 
the little town had any inkling of it. Gregor’s story, 
to which he stuck obstinately as stupid liars will, 
was obviously untrue; that was proved by what 
Franz Kunz’s mother said in respect of the fatal 
evening. Her son, who was apprenticed to the 
father’s business, had, she declared, retired at 6 p.m. 
that evening and gone upstairs with her and his 
brothers and sisters. He had gone to bed at once 
and had only got up at midnight to go down to 
the bakery. Franz himself, in the quietest and most 
convincing way, denied having had any connection 
with Juliane. He said that the story of the meeting 
at night was ‘of course’ invented. He also mentioned 
the well-known fact that Juliane expected another 
child by Gregor. He finished by saying: ‘I should 
like to say that everybody knows how cruelly 
Gregor treated the woman. I know myself that she 
came crying to our house with injuries to her head, 
saying that they were inflicted by him.’ 

Later on Gregor tried to strengthen the suspicion 
against Franz, but what he said was shown to be 
quite untrue and made his own case worse. He said 
that Juliane had told him she had sent a letter to 
Franz on October 27th by her thirteen-year-old 
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son, asking him to keep money handy for her. This 
letter the boy had given inadvertently to the errand 
boy, Valentin Pirgauer, and Franz had scolded her 
soundly for being so careless. Juliane’s son declared 
the story to be untrue, and Valentin Pirgauer said it 
was a pure fabrication, adding: ‘I don’t believe a 
word of this love-story, because Franz is too young 
and inexperienced, and such a story would not be 
likely to remain a secret in a little village like 
Finkbrunnen.’ This strengthened the official view 
that Gregor had invented the story to save his own 
skin by incriminating Franz Kunz. 

Gregor’s subsequent behaviour made this seem 
even more probable. Seeing that his story had not 
had the desired effect he tried to incriminate an- 
other neighbour who had, so he said, lived in 
enmity with Juliane. A search of the man’s house 
produced nothing. 

The whole village voiced the conviction that 
Gregor was the murderer.* When the dead woman 
was found on October 28th, she was lying on her 
back with her face turned sideways. The barn was 
in a field near the hamlet. The body had twelve 
injuries, mostly on the head, some of them very 
serious. The inquest proved another important 
fact. Juliane was in the seventh month of preg- 
nancy. Franz Kunz had mentioned this. Was 
this not the true motive of the crime ? The doctors 
declared the injuries had been inflicted with a 
sharp axe and the murder had been deliberately 
planned. 

The owner of the barn, Ulrich, made a strange 
statement. When he found the dead woman her 
clothes were pulled up round her body, and he and 
the man who joined him had therefore concluded 

* See Note 178. 
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that she had been murdered during or just after 
sexual intercourse. They pulled down her skirts 
for the sake of propriety, so that when the body was 
examined by the police it was no longer in its 
original condition. 

Counsel for the prosecution moved that the 
corpse should be exhumed, as several points in the 
post mortem report were not quite clear. This was 
done; the corpse was re-examined and a second 
report made, stating that Ulrich’s suspicion did 
not correspond with the facts. The experts further . 
declared that the murder could not have been com- 
mitted in the place where the corpse was found. 
There was only a little blood on the ground and the 
clothes had very few bloodstains in spite of the 
terrible injuries inflicted on the body. They also 
said that the blade of an axe found in Gregor’s 
house fitted exactly into one of the victim’s head 
wounds. A wound in the shoulder of a crescent 
shape had obviously been inflicted with a knife 
with a curved blade, such as tanners use to cut soles. 
Since it was improbable that the murderer had 
carried the corpse alone to the place where it was 
found, the assumption was that Juliane had been 
murdered in Gregor’s house and that he and his 
wife had carried her to the barn where she was 
found. Now Gregor’s wicked story appeared in a 
new light. He had arranged the girl’s clothes in 
such a way that the suspicion he threw upon Kunz 
would appear more likely. 

Gregor’s wife must have helped him. She must 
have hated her rival. Her behaviour on the day 
after the murder had been suspicious. A neighbour 
made the following deposition: ‘I went to the 
Adamsbergers when I heard of the murder and 
asked Mrs. Adamsberger, ‘“Where is Julie? She 
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has been found killed.’ “Killed,’? Mrs. Adams- 
berger repeated, without showing any emotion. 
Then Adamsberger, who must have heard my words 
through the open door, came in and I saw that his 
face, which was very red, changed to a remarkable 
pallor. ‘‘How is that possible ?” he said. “Last 
night she was still here. I lent her a coat and she 
went through the cutting which leads into the field 
to fetch milk.”’ I know that Juliane was very timid 
and never went out alone at night. I then left their 
house, and I learned that Maria Adamsberger 
followed me very soon after down to the brook, 
where she was said to have washed something in a 
great hurry.’ This witness, a peasant woman, who, 
according to the protocol, spoke such correct official 
language, added that Gregor always ill-treated 
Juliane when she was pregnant by him. At such 
times she used to come to the witness, show her her 
injuries and complain that Gregor meant to kill her. 
Two other women deposed that Mrs. Adamsberger 
had indeed secretly hurried down to the brook. 
What was more likely than that she had washed 
the bloodstained clothes, as she had to reckon with 
a search in her house ? 

The motive was clear. Gregor wanted to get rid 
of his inconvenient mistress, and the increased 
responsibility of another child. She also shared the 
secret of his arson and was always greedy for money. 
He was accused of murder and convicted. Such a 
conviction should have entailed death. But there 
were formal difficulties in the law which limited the 
punishment to imprisonment for life.* 

At first Gregor lodged an appeal but he changed 
his mind and began his prison life on July goth, 
1887. And so a serious crime seemed to have found 

*{See Note 179. 
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its expiation. No official connected with the case 
appears to have had the slightest doubt about 
Gregor’s guilt, and he seemed to admit it himself, 
since he did not appeal against the verdict. In such 
a case where all the evidence, material and psycho- 
logical, testified to the man’s guilt a confession was 
unnecessary. 

Two years after Gregor had begun to serve his 
sentence a decisive change in the situation occurred. 
Since the spring of 1889 a baker in Seefeld called 
Georg Halter had had an assistant with whom he 
was highly satisfied. He was cheerful and had a 
good character, avoided the company of women 
and spent his leisure hours in doing fretsaw work 
and playing on the zither. This assistant was Franz 
Kunz whom Gregor had, for such obvious motives, 
accused of murdering Juliane. On January 2oth, 
1890, Franz Kunz handed two letters to his master’s 
son, saying: ‘Deliver these letters at their addresses. 
I have been an unhappy creature for the last four 
years.” He then locked himself in his room; and 
when the door was broken in he was found with his 
arteries cut open. The doctor was able to stop the 
bleeding. The two letters, one directed to the law 
court at Marburg and the other to his own parents, 
gave his reason for suicide. They contained a 
detailed confession of his murder of Juliane. He had 
been unable to bear the reproaches of his conscience 
any longer. Later he repeated this confession before 
the court. He said he had been seduced by Juliane 
when she came to buy pastries and found herself 
alone with him. Since then they had often met 
secretly in his parent’s garden house, but nobody 
in the village had an inkling of their relations as they 
kept them very quiet. After some time Juliane told 
him she was with child by him, and began to . 
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frighten him with threats and blackmail. He had to 
steal victuals, liquor and money from his parents 
and give them to her. She threatened to put the 
baby on his parents’ door-step. —Two days before 
the murder she had again asked him for eight 
gulden which he was unable to give her. His life 
had become such a burden to him that he had 
decided to rid himself of her at all costs. 

He described exactly how he had proceeded. 
When Juliane asked him for money in the afternoon 
of October 27th, he arranged to meet her late that 
evening in the garden. At six o’clock he went to 
bed in the same room as his brother Victor. About 
seven he tiptoed downstairs into the garden. The 
woman was waiting and he asked her to come with 
him into the field because he felt safer there. He 
took with him secretly the short wood axe which he 
had hidden near the garden house on the previous 
day. When they reached Ulrich’s barn Juliane lay 
down and, without being asked to do so, lifted her 
skirts to have sexual intercourse. ‘Without a word 
I knelt between her legs. She begged me to hurry, 
but with my right hand I felt for her head, holding 
the axe in my left, for I am left-handed. Then I 
brought the axe down on her head with all my 
strength.’ He went on to tell how he had hurried 
home, sawn the axe to bits and thrown them into 
the privy. And there, in fact, the rusty weapon was 
found. 

The case was tried again and Gregor Adamsberger 
was acquitted. Franz Kunz, being under twenty 
years of age when he committed the murder, was 
sentenced to seven years’ penal servitude. 

_ Jurists and criminologists have had no difficulty 
in severely criticising the conduct of the trial from 
the point of view of acceptance of evidence. These 
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criticisms may be found in the book by Nemanitsch 
which has already been mentioned, and in various 
discussions of the case by Sello, Hellwig, Professor 
H. Gross* and Professor Stooss.t There is no need 
to repeat their remarks in detail, but we will quote 
some important points. Nemanitsch says that the 
conclusions arrived at could not have been due to 
chance or accident alone, and yet on the other 
hand nobody was to blame. The error of justice 
committed was solely attributable to the suggestive 
power of the vox populi. He holds that this error 
was a tragic fate and inevitable. Stooss too blames 
public opinion for this miscarriage of justice, but 
blames the experts and judges for being swayed by 
it. Hans Gross comes to the same conclusion. He 
blames the superficiality of the preliminary examin- 
ation, the responsibility for which he attributes to 
public opinion, calling it ‘that prostitute whom 
everyone can buy,’ though it has so often been 
acclaimed as Vox Dei.t He makes use of this occa- 
sion to point out the many dangers with which the 
deposition of witnesses are fraught, as compared to 
the advantages of indirect evidence. He sees the 
future of penal law governed by ‘realities,’ those 
‘objective and incorruptible factors which are 
incapable of misleading us and which may be 
attained by the teaching of criminology and in- 
creased and improved by research to an unlimited 
extent’. Carl Stooss, unlike Gross, does not see in 
this case an argument for basing all evidence on 
circumstantial evidence;§ but he thinks that there 
is no reason for supposing that such evidence is not 
useful. The case merely shows the need for observing 
the greatest caution in its use. If the functionaries 
of the law had impartially considered the question 
* See Note 180. + See Note 181. {See Note 182. § See Note 183. 
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whether it was proved that Gregor Adamsberger 
had murdered Juliane, they would have had to 
arrive at a negative answer in view of all the known 
facts. For even if the facts point to a certain person 
as the perpetrator of the deed, the answer must be 
negative, unless those facts are of such a nature as 
to put the event beyond a doubt. If the judge were 
to follow any other principle he would be convicting 
‘on suspicion.’ He would condemn a person because 
‘he might be guilty, not because he must be guilty 
and could not be innocent.’ Hellwig, himself a 
judge, also holds that the judge was to blame. In 
his opinion, if great caution had been exercised a 
false conviction must and would have been avoided. 
Public opinion, he thinks, had exerted undue 
influence, with the result that experts and judges 
carried out their examination without the necessary 
care. Gregor Adamsberger would never have been 
found guilty if the examining magistrate and 
counsel for the prosecution had regarded the case 
objectively, uninfluenced by public opinion. The 
case merely shows how important it was to be very 
critical in the evaluation of evidence. 
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WE make no secret of the fact that in our view the 
explanations which the representative criminologists 
and jurists have been able to give us about the 
genesis of judicial errors is of a very superficial 
character. They have given us no deep insight into 
the problem. Conceptions such as ‘the power of the 
vox populi, lack of moral courage or of due caution’ 
cannot compensate us for the absence of psycho- 
logical understanding. It was easy to point to some 
of the factors which contributed towards the judg- 
ment, but this did not explain the psychological 
motives or mechanisms, the premisses or hidden 
aims of these judicial errors. Nothing else could be 
expected, since these experts in law are laymen in 
psychology. They give us promises instead of 
explanations. It is like presenting a bill of fare 
instead of a dinner to a hungry man. 

The very point of departure of their psychological 
enquiries is ill-chosen. For them it is a matter of 
course to regard the processes of evaluating proofs 
and forming a judgment in court as an isolated 
thing. Such an artificial isolation blocks the way 
to a psychological understanding of those processes. 
The easiest method of approach is to compare them 
with similar processes that have been better under- 
stood. But where are we to find them and by what 
means are we to explain them ? 
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Psycho-Analysis shows us a whole class of mental 
phenomena which are analogous to judicial errors 
in their psychological structure. But, it will be 
asked, what similarities can exist between the 
characteristics of the establishment of circumstantial 
evidence and the foundation of a neurotic system ? 
Yet I think that a comparison between the two 
would be worth making. 

What strikes us most in the Gregor case ? What 
were the chief factors which led to the judicial error? 
Every single clue seemed to point to Gregor as the 
murderer, and the general agreement of the wit- 
nesses’ statements did not seem to admit of any 
other possibility.* The powerful logic of facts was 
against him, and where there was a gap it was easy 
for the experts to fill it in by their superior knowledge 
and intellect. Everything pointed in one direction 
and everybody took that direction. It was clear to 
the wise man and to the fool how the terrible deed 
had come about. Gregor’s guilt fulfilled all the 
conditions of logic and psychology and provided the 
one possible explanation of all the known data. 

And yet it was all false. It turned out that the 
chain of events which seemed the only possible one 
had been artificially constructed. The contribu- 
tion made by the intellect had been deceptive and 
distorted; the psychological view was suddenly 
seen to be dubious, the arguments and proofs em- 
ployed uncertain, the logic expended, built on sand. 
But of what does such an ambiguous mental situa- 
tion remind us psycho-analysts ? We have met 
with such data before which seem to prove un- 
equivocally a certain connection of things while 
they were in fact hiding a deeper and more im- 
portant one. 

* See Note 184. 
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Let us recall all the clues of this case and compare 
them with a seemingly far removed group of 
phenomena, namely, with the conscious explanation 
of the genesis and character of a psycho-neurosis. 
Here is an example. A young builder in a largish 
provincial town suddenly became the victim of 
deep depression. He had been a serious and consci- 
entious man who took pleasure in his work; but he 
now refused to go to his office, stayed in bed in blank 
despair, cried for hours, ate very little and that with 
disgust, saw no friends and declared his life had 
come to an end. When I was called in to see him 
I found him desolate. He assured me that nothing 
and nobody could help him, that all was lost and 
his existence ruined. What had happened to him ? 
He lived with his mother a comfortable bachelor 
life and was one of the most esteemed represent- 
atives of his profession. His work left him time 
for recreation and entertainment, which were 
not difficult to find since he had many interests, 
especially artistic ones. His reputation was in 
the ascendant, his health excellent. He was thirty- 
five and attractive, though rather effeminate in his 
appearance. His friends had always regarded him 
as a mentally stable person. The reasons he gave 
for his depression made it seem comprehensible 
and also accounted for its depths; for he was serious- 
minded, very ambitious and cared for his own 
reputation and that of his firm of which he was the 
head. 3 

This is what he told me: A few weeks ago he had 
finished a large block of flats for one of his best 
clients, on which he had spent much long and care- 
ful work. The building was to be given over in the 
near future to the tenants who were impatiently 
awaiting the event, for the scarcity of dwellings 
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soon after the war was considerable. The man who 
had actually built the house and supervised the 
building operations was satisfied with his work. 
Characteristically enough my interlocutor did not 
make it clear when and under what circumstances 
the doubts he began to feel about the safety of the 
building first assailed him. Did they occur spon- 
taneously or in consequence of a remark made by a 
member of the commission appointed to examine 
the building ? He was inclined to think that it was 
after the main structure of the house was finished 
and the walls, ceilings and roof had been examined, 
that a doubt first crossed his mind as to whether it 
was not endangered by underground water. He 
described to me with great emotion the precautions 
he had taken before starting to build, the care with 
which he had examined the site. He always returned 
to the conviction that the time was not far distant 
when the water would undermine the foundations 
of the building and cause it to collapse. His 
description showed his expert knowledge and made 
clear, even to my untrained mind, the dangers 
which threatened the inhabitants. A_ horrible 
catastrophe, which would be entirely his fault, 
might destroy everybody. The thought of this 
possibility haunted him. At his urgent request a 
special commission of experts had once again ex- 
amined the building and the sites. He showed me 
their report. I lacked the technical knowledge to 
understand fully the details of it, but certain passages 
seemed to admit the possibility of danger through 
water, while other passages seemed to exclude such 
a possibility at any rate for a very long time. The 
intelligent patient succeeded, however, in convincing 
me that the latter conclusions did in reality admit, 
though in a veiled form, the existence of a danger. 
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To the non-analytical observer there might have 
been nothing incongruous between the misfortune 
that had befallen the patient and the extent of his 
affect. When an ambitious young builder, after 
months of toil, finds that his work has endangered 
many lives, and consequently that his own ruin is 
assured, is it not natural that he should become the 
victim of a deep depression ? The intensity of his 
depression seemed the more justified the more one 
learned about his fears and their causes. His own 
account of the state of affairs was orderly, logical, 
clear and consistent. And, as to the expert’s report, 
even a layman reading it for a second or third time 
could find in it some justification of his fears. All 
the data fitted in with the patient’s statement, the 
reliability of which could be proved. 

Nevertheless, all the logic of his train of thought 
was only an apparent one—all the mental con- 
nections were purely artificial, Quite different, 
unconscious reasons were at the bottom of his de- 
pression. It was obvious to a careful observer that 
there were some discrepancies in his behaviour, 
though his grief and depression were easily under- 
standable. Some of his interpretations of certain 
sentences in the experts’ report were forced; much 
of his arguments gave the impression of sophisms. 
Although logical enough, they were somehow 
unconvincing. His story, though in general con- 
sistent, contained one or two slight inconsistencies. 
Everything in it was straightforward and yet some 
of the details did not seem quite natural. 

In giving vent to his despair about his impending 
ruin the young man mentioned in parenthesis that 
he had no house of his own, but lived with his 
mother. This remark was quite incidental and, 
made in reference to his profession, might have been 
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meant humorously; yet it made an impression on 
me. Hints given at long intervals and pieced to- 
gether like a mosaic yielded a strange reconstruction 
of the mental processes that had determined his 
depression. The main points were as follows: Not 
long ago he had entered into sexual relations with 
a married woman. These relations were fraught 
with many difficulties, not the least of them being 
the question as to where the lovers should meet, 
since he shared his mother’s flat. In the little town, 
where gossip was rife, the possibilities of a secret 
meeting were few. The question became acute at 
the time when he was building that important house. 
Just as he was considering whether he could take a 
flat of his own without arousing suspicion, a quite 
different kind of trouble overtook him. His old 
mother had developed symptoms which necessitated 
the advice of an expert gynecologist. The latter 
suggested that she might have cancer of the womb, 
and advised another, more thorough examination. 
The son was naturally very anxious about his 
mother. All this I learnt much later in a way quite 
unconnected with the alleged reason for his de- 
pression. But it would have been a strange thing if 
his concern about his mother had played no part in 
the genesis of his depression. My reconstruction of 
the situation, which did not go far outside the 
ascertained facts, suggested a close association be- 
tween the two. It is true that it was not concern 
about his mother’s life, as such, which was the 
direct cause of his depression. But certain hints, 
recurring again and again, led me to the following 
conclusion: During that time of anxiety about his 
_mother the thought of the woman he loved came 
to him one evening and with it the difficulty of their 
meeting. The two sets of thoughts met for one 
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moment and suddenly another one presented itself, 
which he rejected with horror. This ‘terrible’ 
thought, as he often called it later, was, ‘If my 
mother dies the flat will be mine and I can receive 
my mistress undisturbed.’ In its primary form it was 
without doubt a wish. His psychological reaction 
to this wish, his horror of it, the increased sorrow 
for his mother and the reactively increased affection 
for her—these constitute the hidden causes of his 
illness. 

Where are the connections between those un- 
conscious thoughts and the ones put forward by the 
patient as the reasons for his depression ? There is 
no doubt that he was worried about the building. 
On the other hand, analysis proved that he had 
thoughts and wishes referring to his mother’s illness 
and death that he rejected with horror. The real 
train of thought which caused his depression was 
unconscious. Since it was unknown to the ego, an 
artificial one had to be constructed. The construc- 
tion of a substitutive train of thought, designed to 
explain those unknown urges which shook his ego 
to its depth, gave rise to a system whose peculiar 
qualities we know so well in Psycho-Analysis. This 
case is a good example of the construction of a 
neurotic system. We know what strong motives 
urged him to wish for his mother’s death and what 
mental powers fought this wish and repressed it. 
The secret thought said: ‘Perhaps the cancer will 
kill my mother.’ The re-direction of this latent 
mental material to a different aim was effected by 
making it have reference to the newly finished 
building. We can observe, moreover, the psycho- 
logical connections that existed between the re- 
pressed material and the material which was 
accessible to consciousness. It was the wish for a flat 
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that led to the quickly suppressed death-wishes, 
There were small flats in the new building, enough 
and to spare. We are now in a position to compare 
the neurotic system and the hidden thoughts that 
underlay it. The form of the material that is capable 
of being conscious is determined—as we know—by 
secondary elaboration which re-arranges the mental 
material, connects the separate elements in it and 
creates a meaning where the original, true meaning 
is no longer accessible to the ego. This new, 
artificial meaning, as it appeared to my patient’s 
consciousness after secondary elaboration, was as 
follows: “The house I am building does not rest 
on firm foundations, the incessant action of the 
water underground will undermine it till it falls. 
This catastrophe will destroy my whole career.’ 
Broadly speaking, the corresponding repressed 
mental material was this: ‘My mother is danger- 
ously ill. The sudden destructive action of the can- 
cer is making alarming progress; that is why I am 
in such despair.’ 

It is easy to see the points common to these two 
lines of thought. The medical examination corre- 
sponds with the examination made by the building 
commission; his mother’s diseased body is equated 
with the endangered building; the subterranean 
force of the water stands for the hidden power of 
the disease, one catastrophe symbolizes the other. 
Naturally, the substitution cannot be complete. 
The secondary elaboration cannot re-arrange all 
the elements and provide new details for all the 
missing ones. Sometimes behind all its logical 
consistency and strictness of thought one can 
discern the old unconscious instinct, like a poor 
undergarment under a gorgeous, but inadequate 
cloak. This is how those small gaps occur, those 
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minute inconsistencies, those cracks in the system, 
which only acute observation can descry. They 
are analogous to the errors and inadequacies which 
a critical survey of the summing up of the Adams- 
berger case has exposed. 

By examining piece by piece the circumstantial 
evidence in this murder case one can fit each element 
into two series. The data is comprehensible when 
one starts with the assumption that Gregor is the 
murderer; and it is also comprehensible and correct 
when one views it in the light of what actually did 
occur.* The whole material is reasonable and in- 
controvertible on the assumption that Gregor was 
the culprit. The same is true of the young builder’s 
depression when looked upon as a reaction to the 
insecurity of his building. Yet anyone trying to see 
in this the true, or rather effective, connection would 
be mistaken. 

What happens in the conscious and unconscious 
mind of the individual may be likened to what 
happens in the minds of the judges, experts and 
other functionaries of the law. The builder’s deep 
depression needed an explanation, and his conscious- 
ness, unable to grasp the repressed factors, took hold 
of the first psychological material that offered. So 
an intelligent connection came about where before 
there had been mental chaos. It was the only way 
of forcing a strange event into the connection of 
known happenings. The explanation arrived at not 
only represents a synthesis achieved by an ego- 
function; it serves to keep the unconscious connec- 
tions at bay. Its success shows that the more deeply 
laid chain of causes was not meant to be recognized. 
In the murder case the officials were confronted by 
the question ‘Who has committed this murder ?’ 

* See Note 185. 
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Their investigations pointed indubitably to Gregor 
Adamsberger; each clue seemed to support the 
next one. Any other culprit seemed out of the ques- 
tion. To deny Gregor’s guilt would be to be con- 
fronted with a riddle, and riddles are unpopular. 
Gregor Adamsberger was not guilty, but he might 
have been guilty. 

That mental function to which we attributed the 
construction of a system can be observed in the 
symptoms of the psychoses even better than in 
the neuroses. In paranoia, for instance, the whole 
disease is governed by a system, and what impresses 
us as a delusion is for the most part mental material 
which has been ‘edited’ by secondary elaboration. 
The paranoic ingenuity of combination succeeds 
in distorting the whole world in the sense of that 
system, and achieving a reconstruction of a kind 
which is truly imposing in its logic and consistency. 
Everybody can observe the results of secondary 
elaboration in the product nearest akin to delusion, 
the dream. A dream which on waking sometimes 
seems so chaotic and disconnected can at other 
times make a very reasonable and coherent im- 
pression. But what appears so orderly and logical 
covers up and substitutes the real connections 
underlying the latent dream-thoughts. In some 
parts of the dream one element fits in with the other 
and it all makes sense; but this smooth and reason- 
able surface deceives and is meant to deceive; it is 
an expression of dream-distortion, a result of later 
re-interpretation. What seems order is already a 
re-ordering, what fits so exactly and naturally has 
been inserted later, what appears to be all of a piece 
has been laboriously pieced together. Here is an 
example of this kind of dream-‘facade’ brought 
about by secondary elaboration: a woman related 
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a dream, one part of which depicted an artistic 
production, a dance. She said, “Then the audience 
clapped the dancer. Somebody said, “‘that is not 
in time (Das ist nicht in Takt); it is very modern.” ’ 
This part of the manifest dream-content fitted the 
other one perfectly; everything was well ordered 
and seemed to grow out of the situation. It is 
because of such clear and logically consistent 
dream-parts that the manifest dream-content is still 
mistaken for the latent dream-thoughts. The tempta- 
tion to do so is particularly great when the dream- 
material is of recent origin, as it was in the present 
case. It looks, then, as if the dream was nothing 
but a slightly changed recollection of the previous 
day. For the dreamer had, in fact, seen a display 
given by a school for rhythmical dancing on the 
day before her dream. When the dream went on to 
say that she had heard an exotic melody played, 
and the thought had crossed her mind, ‘this is very 
modern,’ it seemed obvious that the manifest 
content of the dream was expressing the meaning 
of the dream. Indeed, who can deny that much 
modern music gives the impression of not being 
‘in time’ ? Part of the dreamer’s associations leads 
us to take the direction our conscious mind would 
like us to take, but only a part. Another part does 
not fit into this scheme of things. One can still see 
the proper connection when the dreamer went on 
to say that her thoughts had been occupied with the 
problems arising from the differences in outlook 
between different generations. This seemed at first 
to confirm our impression that perhaps thoughts 
about the difference between the music of the new 
and the old generation were finding expression in 
her dream, and that such thoughts had been 
suggested by the composition she had heard. Such 
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an apparently natural connection of ideas would, 
however, hardly be in keeping with the following 
associations, and could only be maintained in a very 
artificial way. For the dreamer then told me how 
her thoughts about the generations had arisen. She 
had been invited to speak at a women’s club, and 
had chosen as her topic the difficulties and differ- 
ences of view that existed between the older and 
younger generation, especially between mothers and 
daughters. That led her on to think, as she had 
often done of late, about the conflicts she had had as 
a young girl with her own mother. She had sub- 
mitted to all the moral conventions of her time, and 
when she married rather late in life she was still a 
virgin; but she had had to fight a hard battle against 
her strong sensual feelings. ‘Thinking of the present 
generation she could not help having a bitter feeling 
against her own mother. No girl nowadays worried 
much about remaining a virgin; it was not import- 
ant that the hymen should be intact on the wedding 
night. The husband did not even expect it; it was 
no longer ‘modern.’ She could now herself interpret 
the dream fragment as “This is not intact (Das ist 
nicht intakt); itis modern’; and, by a reversal which 
makes the sense clearer, ‘It is modern—that is, not 
intact.’ Thus we see that the thought did not refer 
to the music, but to sexual morality, and to the 
question of virginity which she had wanted to 
discuss in her speech. The surface of the dream 
which seemed so clear was a secondary elaboration; 
its logic was artificial and deceptive. The harmless 
chain of thoughts replaced another, hidden one. 
The dream-‘fagade’ covered, rather than helped 
to discover, the real kernel of the dream. Just as we 
were deceived by the conjuring tricks of conscious 
thoughts, so may the functionaries of the law be 
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deceived by a logical surface in questions of guilt 
or innocence. The compulsion radiating from the 
synthetic function of the ego is so strong that it makes 
us sometimes overlook an important discrepancy 
and even sometimes unconsciously falsify the truth 
of the material presented to us. It can often effect 
its purpose by merely making a slight change—a 
slight displacement or distortion—in an unnotice- 
able and seemingly unimportant detail before 
introducing it into the manufactured context. The 
sentence, ‘Das ist nicht in Takt? which seemed to corre- 
spond so well with the thoughts about dancing and 
music, was meant to prepare us for a very natural, 
almost obvious association. We accepted it and 
referred the remark at once to the music, and that 
made us regard the content as logical and all of a 
piece. 

Innumerable examples from criminology illustrate 
this point. I will quote one instance, which shows 
how the mental factors concerned can deceive us 
even when we are wide awake and keenly observant 
of the external world. Katherine Fellner, who had 
come from Trieste to Vienna, had been found shot 
in the Lainz deer park. The Vienna police displayed 
a feverish activity in elucidating the case. A curious 
coincidence enabled them to identify the victim; 
and, this done, they went into the details of her 
previous life. She had been a waitress, had become 
a rich kept woman, and had later married a 
Hungarian of ill repute, from whom however she 
soon separated. Although there had been no con- 
nection between the two for a long time, the Vienna 
police force, which is renowned for its psychological 
shrewdness, considered that the man was bound to 
have noticed the disappearance of his wife, and that 
his silence was the result of a bad conscience. 
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Besides, near the park in question some people had 
seen a ‘sinister-looking man with a long moustache’ 
who, they said, must have been a Southerner. With 
the help of a little imagination this description 
might easily refer to Andreas Fellner. In addition 
to all this there was a decisive fact. Fellner, who had 
lived for some time in Italy, had been on his way 
to Vienna the night before the murder. His name 
was registered at the frontier at Maribor on July 
17th, 1928; he had crossed the Italian frontier that 
day, travelling in the direction of Vienna. The long, 
pent-up energy of the Vienna police now broke 
forth. The divorced husband of the murdered 
woman was found and arrested at Abbazia in the 
summer of 1928. Investigation had revealed that 
he had often been convicted before. Could anything 
more be necessary to prove his guilt ? 

But it happened that the arrested man could 
prove that he had been involved in a motor- 
accident on July 17th, 1928, in the Istrian village 
of Oderzo where he was treated by a doctor. He 
could not possibly have crossed the frontier on that 
day. The investigating officials must have made a 
mistake, owing, probably, to the Hungarian custom 
of the wife using the first and second name of her 
husband, adding only a short suffix to distinguish her 
identity from her husband’s. In the register of names 
at the frontier was written ‘Fellner Andreasne’, 
meaning ‘the wife of Andreas Fellner.’ And indeed 
Mrs. Fellner, the future victim, had crossed the 
frontier that night. So the whole construction of 
the Vienna police fell to pieces. 

_ Thecomparison of the unconscious misunderstand- 
ing of the phrase ‘nicht in Takt?, with this wrong 
construction made by the detectives is psycho- 
logically instructive in more ways than one. Here 
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as there it was a question of overlooking a detail, 
but in the Fellner case a wrong interpretation might 
have led to a tragedy. In both cases we find the 
same psychological agency re-interpreting a certain 
fact in a more or less forced way so as to make it 
fit into a pre-supposed context. In both cases this 
re-arrangement happens unconsciously. A number 
of such re-interpretations, put into relation to each 
other, leads to a system which screens the true state 
of affairs in the neurosis. 

Yet another lesson can be learnt from such a 
comparison of secondary elaboration in dreams 
and in criminology. In our work of interpreting 
dreams we have learnt to mistrust especially those 
parts of the dream which are most logical, consistent 
and clear. Criminologists and examining magis- 
trates would do well to do likewise when they meet 
a chain of events which seems simple and easily 
comprehensible. It can happen that criminals 
quite deliberately play up to that natural preference 
for the simple and make the facts appear in the way 
that they would appear according to secondary 
elaboration. They can depend upon it that even 
the best criminologists will have a strong desire to 
suppress doubts and take an obvious possibility for 
a reality. Sometimes only the most unlikely possi- 
bility remains if the obvious is not accepted. But it 
is precisely in crime that the unlikely happens. 

Judges and jury, experts and counsels for the 
prosecution, are tempted to fill up the gaps in their 
material in the sense here indicated. They succumb 
to the psychological compulsion to understand 
clearly how things happened and to furnish a 
‘reasonable’ explanation; but it is their business 
not to provide a ‘reasonable’ explanation, but the 
correct one. 
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THE PSYCHOLOGICAL ACUMEN OF A CRIMINOLOGIST 
(Intermezzo capriccioso) 


Tuis over-estimation of comprehensibility, of logical 
sequence, and the reasonable character of a chain 
of thoughts has delayed the progress of science as 
well as that of justice. It is not true that people do 
not want to learn the truth. The greatest obstacle 
to the attainment of new knowledge is rather the 
firm conviction that the truth is already known. In 
such a belief the scientist and criminologist enjoy 
sensations of a most pleasurable kind. 

By accident I found an example the other day 
which illustrates very clearly the phenomenon I 
have described. The example is all the more apt 
in that it shows a scientist at work who was at the 
same time a criminologist and who had made use 
of his medical and psychological knowledge in 
criminology. Here again it is the process of second- 
ary elaboration which obstructs the way to the truth. 
The example is taken from a paper entitled: ‘Zum 
Mechanismus des Versprechens’ (‘Contribution to 
the mechanism of slips of the tongue’) by the well- 
known physician and criminologist Dr. P. Niacke, 
published in the Archiv fiir Kriminalanthropologie und 
Kriminalistik, 1908. The author refers to Freud’s 
Psychopathology of Everyday Life, and to the theory 
put forward there as to the psycho-genesis of slips 
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of the tongue. ‘In reviewing the book,’ says Nacke 
severely, ‘I remarked that Freud’s explanation was 
certainly not the only one, and that he exaggerated 
everywhere and always. A pretty example is given 
in the Leipziger Abendzeitung, of April 12th, 1908, 
showing a similar slip to the one I mentioned about 
myself. A Protestant priest held an examination of 
his confirmation candidates. The children were 
all, of course, in a state of greater or less excitement. 
He began to quote the words of Christ: ‘“Watch and 
pray that ye enter not into temptation,” and asked 
a little girl to continue. She said quickly, ‘““The spirit 
indeed is willing, but the flesh is dear.’’ (Denn der 
Geist is willig, aber das Fleisch ist teuer.) Here there is 
no question of a split-off affect, for the word willig 
called forth at first the rhyme billig (cheap) and 
then by contrast the association fewer (dear).’ This 
is Nacke’s explanation of the psychological process. 
This ‘pretty’ example, he thinks, shows ‘how anxiety, 
emotion, and expectation, as well as certain psycho- 
tic states make one miss one’s aim and call forth 
obvious and banal associations of sound. The apper- 
ception is weakened, as Wundt would put it, and 
now association proceeds without direction, there- 
fore without aim, though always natural and 
according to mental laws. It is not impossible, 
indeed it is very probable, that the child had heard 
complaints about the price of meat so that in this 
way, too, the word “meat” was associated with the 
word “‘dear’’.’ 

Does not this explanation sound probable ? 
It is very attractive at first; but when we look at it 
more closely it seems an artificial, ad hoc construction. 
Nacke supposes that the phrase Der Geist ist willig 
had awakened the rhyme billig and then as a con- 
trast the thought ‘Fleisch ist teuer’ (‘meat is dear’). 
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It sounds consistent and logical and contains a 
certain amount of truth; but it is not complete and 
stays on the surface of psychology. The state of 
anxiety and excitement in which the girls were are 
given as the cause of the mistake. But of what kind 
was that anxiety and excitement ? 

This instruction, which the girls receive at puberty, 
is full of admonitions with regard to chastity. When 
the priest quotes the words of Christ ‘Watch and 
pray lest ye fall into temptation’ every girl present, 
as well as every adult, knows that temptation means 
sexual temptation. In the next sentence the con- 
trast between flesh and spirit is suggested, and 
‘flesh’ was understood by the girl, unconsciously or 
pre-consciously, in the adult sense. She connected 
it with sensual pleasure. The warning against 
temptation had led her thoughts in that direction— 
if they had not already gone there. After the words 
“The spirit is willing’ comes ‘but the flesh is weak.’ 
But now suppressed thoughts came to the surface. 
The word ‘temptation’ in connection with the 
coarse, sensual interpretation of the word ‘flesh’ 
recalled to her mind those women who live for 
sensual pleasure and—in the little Leipzig girl’s 
imagination—are well paid into the bargain. The 
association is not far to seek: ‘The flesh is weak’— 
that means that one easily falls a victim to sexual 
temptation. The line of thought culminating in the 
slip of the tongue is clear. Flesh—sensual pleasure— 
one is paid for it—the flesh is dear. The change 
from ‘the flesh is weak’ to ‘the flesh is dear’ is not 
without reason. 

It seems as if the girl has not received sufficient 
moral strength from her religious instruction—as 
if she were not as yet so pure in heart as she should 
be. The sentence in question hit upon a weak spot— 
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the resistance to forbidden lust. But the disturbing 
thought continues, ‘And you will get a lot of money, 
too.’ The girl had not been talking about the retail 
price of meat as Nacke thinks, but rather about the 
price of prostitution in ‘little Paris.? More than 
that, the words show her surprise that pleasure is 
paid for into the bargain. She will understand later 
why the protest against the watchful spirit is 
strengthened by the temptation of money. But 
her slip shows that even now she is concerned with 
other matters than Christian doctrine. 

Probably the chain of association really proceeded 
via the word billig and made use of the rhyme 
(wallag—billig) as Nacke supposes. Nor is it im- 
probable that the girl had heard complaints about 
the high price of meat. But it is certain that she 
had many obscured thoughts about prostitution 
and about the connection between sexuality and 
pleasure, and that at this juncture they interfered 
with her intended sentence. Anyone who doubts 
that girls have such thoughts, even while being 
prepared for confirmation, does not know the power 
of the evil one against holy doctrine.* Even a 
criminal psychologist and medical expert can be 
unwary. ‘Not even if he has them by the collar 
will these folk ever scent the devil.’ 

The genesis of the slip and the nature of the sup- 
pressed thought recalls a saying of Nietzsche. It 
was he who coined the malicious phrase about 
women, “The flesh is willing but the spirit is weak.’ 

Nacke’s theory is a proof of the effect of secondary 
elaboration; indeed, it is a model of it in scientific 
work. It shows how a criminologist may judge a 
psychological fact, and explains why he so judges 
it. What made Nacke at once accept the nearest 

* See Note 186. 
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explanation to hand and view the facts of the case 
from this standpoint only ? Everything at once 
appeared reasonable and comprehensible, but, like 
the birds which pecked at the painted fruit of 
Apelles, he had allowed himself to be deceived by 
appearances. 
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Ir is not my intention to make a psycho-analytical 
investigation into judicial errors, the sources of 
which are many. I will show only a few of those 
factors which work unconsciously and affect con- 
scious and rational thinking. 

If we return to the case of Gregor Adamsberger, 
it is not to discuss the question of clue and counter- 
clue, but to enquire into what made the judge and 
jury arrive at their decision besides rational con- 
siderations. What made them over-estimate the value 
of the evidence against the accused and under-esti- 
mate or even overlook the contrary possibilities ? 

Let us focus our attention first on the victim of 
the miscarriage of justice, Gregor Adamsberger. 
Was it only a mischievous accident that made him 
the object of that judicial error? Is any kind of 
person liable to such a fate ? This question does 
not concern the judge, the counsel for the prosecu- 
tion or the jury. It does not concern the function- 
aries of the law to-day, but nobody can tell whether 
it will not do so to-morrow. And even to-day this 
point of view cannot be ignominiously dismissed if 
we can show that it is important for the finding of 
the truth and that a hitherto unknown or un- 
recognized psychological factor can upset investiga- 
tions designed to discover the truth. 
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It would, of course, be ridiculous to try to find in 
the personality of the victim an explanation for 
every judicial error based on circumstantial evi- 
dence. In a great number of such errors the per- 
sonality of the victim plays no part at all; they 
arise out of a combination of external circum- 
stances and chance events and have nothing 
whatever to do with the psychology of the accused. 
But among those avoidable errors there are certain 
cases which, on closer investigation, encourage the 
psychologist to point out in the behaviour of the ac- 
cused certain psychological factors which play an es- 
sential part in bringing about his judicial conviction. 

All the witnesses agreed that Gregor Adamsberger 
was a brutal and fierce-tempered man who had 
often ill-treated his former mistress and had some- 
times even threatened to kill her. These threats 
were without doubt of great importance as psycho- 
logical evidence. It is true they were only the ex- 
pression of his hatred against a mistress who had 
become inconvenient, but they assumed importance 
in the establishment of his judicial conviction. 

Behind the conscious evaluation of the man’s 
hatred lies an unknown realm—the unconscious 
realization of the intensity and direction of that 
hatred. At first sight this seems grotesque, because 
his hatred was not unconscious; it had been amply 
displayed. It cannot be said that his threats and 
insults were not taken seriously and that blows 
among people of that class need not imply violent 
hatred. But, if we admit that he cordially hated 
his former mistress, was this conscious hatred strong 
enough to bring about a murder ? We do not know; 
all we know is that Gregor did not commit the 
murder. What I wish to emphasize here is that 
it was the echoes of this hatred in the man’s 
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unconscious and its intensity there, which influenced 
the court and led to the mistaken verdict. But 
is it not absurd to suppose that Gregor’s hatred 
against Juliane, though intense enough to make him 
contemplate murder, should be the decisive factor 
in his conviction ? How could the judge and jury 
have taken cognisance of what happened in Gregor’s 
unconscious mind ? The answer is, that their un- 
conscious minds recognized the unconscious, or 
only partly conscious, processes in the accused by 
certain signs and re-acted to those signs as if they 
were manifestations of his guilt.* It is as if the judge 
and jury regarded secret thoughts, wishes and im- 
pulses as real deeds. They re-act to the expression 
of the prisoner’s hatred by equating psychical and 
material reality. I maintain quite seriously that the 
mistaking of unconsciously perceived psychical 
actual reality constitutes an important etiological 
factor in judicial errors. The precise nature of the 
communication between the two unconscious minds, 
a phenomenon most readily comparable to the 
instinctive knowledge possessed by animals, remains 
as inexplicable as before. 

It is not possible in these pages to exhibit this new 
factor in the genesis of judicial errors in a series of 
examples; but one instance may be quoted to 
illustrate certain features that have not been stressed 
before. I refer to the Steiner case which occurred in 
Vienna in 1878.} The prostitute, Katherina Steiner, 
was accused of having murdered her neighbour, 
Katherine Balogh, who was found strangled at nine 
o’clock on the morning of April 3rd, 1878. The other 
people in the house said that as late as 7 a.m. a young 
man had been in Balogh’s room and had taken break- 
fast with her. The deed must therefore have been done 

* See Note 187. t See Note 188. 
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between seven and nine in the morning. Katherina 
Steiner consistently denied her guilt, although the 
provisional examination had yielded some suspicious 
facts. The indictment is a representative example 
of the convincing proof of circumstantial evidence. 
The dead woman had been very beautiful; she and 
Steiner had often quarrelled because the latter was 
jealous of her. Several witnesses had heard her 
threaten the victim with death. The accused was 
known to have a violent temper; she had also 
frequently been convicted of theft. When the 
murder was discovered her behaviour was peculiar, 
and since then she had been afraid of being alone. 
This was interpreted as an expression of a bad 
conscience. Her nervousness, her nightmares, 
several remarks made by her to her prison com- 
panions, were similarly interpreted. Contradictions 
in her story were easily discerned. In court she 
behaved, according to her counsel, in ‘such a bold 
and unseemly way as to forfeit everyone’s sympathy. 
She dressed in her be-ribboned best and flirted with 
the audience; her bold looks and her provocative 
conduct contrasted sharply with the gravity of the 
accusation. At the same time she showed such an 
ungovernable temper that she had to be put in the 
dark cell for three days.’ She was found guilty of 
murder and condemned to death. Her counsel, Dr. 
Neuda, said that the solicitor-general and the judges 
of both courts,* after serious study of the case, com- 
municated to him their unshakable conviction that 
nobody but Steiner could have killed Balogh. 

_ But such convictions are no guarantee against 
judicial error. The death sentence was commuted 
to penal servitude for seven years. After four years 
the murderer came forward. It was the young man 

* See Note 189. 
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who had breakfasted with Balogh on April grd, 
1878, and then strangled her. 

Here, without a doubt, the judges perceived the 
unconscious wishes of Steiner, mistook them for a 
clue, and used them as a basis for their verdict. 
Here, too, it was a question of conscious feelings of 
hatred being continued in the unconscious and 
there leading to death-wishes; for there had been 
scenes between the two women, and Steiner had 
frequently uttered threats. But if the officials 
mistook psychical for material reality, it was the 
accused who first made the mistake. She hated 
Balogh because of her beauty; for years she had 
wished, consciously or unconsciously, for her death, 
and now her rival was really dead. Of course, 
Steiner knew that she had not killed Balogh. She 
denied the murder at once; but the fact remained 
that she had wanted to kill her. In this coincidence 
of wish and reality lies the solution of one of the 
most important questions presented to us by many 
instances of circumstantial evidence. This coinci- 
dence does not merely supply the material for an 
essential reason which led the judges to their de- 
cision; it makes understandable much in Steiner’s 
behaviour which would otherwise remain incom- 
prehensible, since she did not commit the deed. 
Her behaviour when the murder was discovered 
becomes psychologically clear. It could not help 
being peculiar because it was the expression of the 
terror felt by human beings when suddenly and 
without effort on their part, one of their most 
insistent but forbidden wishes comes true. This 
behaviour was interpreted as a sign of guilt and, 
judging by psychological reality only, it was a sign 
of guilt. The unexpected coincidence of psycho- 
logical and material reality, which struck Steiner 
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like a shaft of lightning, also explains her fear of 
being alone after the murder; she was afraid of the 
murdered woman’s revenge. Her fear was inter- 
preted as the expression of a bad conscience. So it 
was, but it referred to the murder wishes, not to the 
actual murder. The court acted, however, as if the 
person who wanted to commit the murder was of 
more importance than the real murderer. 

Instead of quoting any more examples I want to 
stress the fact that manifestations of terror, dismay 
and guilt which have often been regarded as 
psychological evidence as to fact may be the result 
of a surprising coincidence of this kind between a 
material reality, such as an accomplished crime, 
and an endopsychically perceived strong impulse 
leading to a certain wish. Again, facial expressions 
and signs are often interpreted by judges and juries 
as evidence of guilt, where such an interpretation is 
only true in a psychological sense and not in a 
factual one. For instance, an accused person is 
frightened because a murder has been committed at 
a certain time, and this fear is considered suspicious. 
But his terror is psychologically quite understand- 
able if he has remembered that at that very time 
he was thinking with great animosity of the mur- 
dered man. There have been numerous other cases 
in which coincidental circumstances of this kind 
have confronted the accused with similar psycho- 
logical effects, and have been interpreted as circum- 
stantial evidence against him. 

In other cases of judicial error based on circum- 
stantial evidence it is not the intensity of an un- 
conscious impulse that influences the judge; it is 
certain repressed trends, inaccessible to conscious- 
ness, that play a part in his judgment. The example 
of ‘ritual murder’ is a classical one. The Jews have 
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an excessive fear of blood; and it is as if people had 
guessed their repressed sadistic and cannibalistic 
tendencies—severely taboo—even in prehistoric 
times—and had based on them a suspicion that 
lacked any real basis. It is precisely the contrast 
between the repressed impulses and the conscious 
psychological situation that is decisive here. Obvi- 
ously the exaggerated patriotism of Captain Dreyfus, 
and his somewhat snobbish endeavour to cut a 
figure in a clique of Gentile and nationalistic 
officers, had nothing to do with any tendency to 
betray his country. As a Jewish officer he must 
unconsciously have resented the haughty ‘Aryan’ 
chauvinism of his fellow-officers, but this would 
certainly not have driven him to any action against 
the General Staff. The very fact of his isolation, his 
patience and his conscious indifference to the cold- 
ness shown towards him must have annoyed them. 
The unconscious perception of his superiors made 
use, in all likelihood, of those cross-currents of 
anger, rebelliousness and resentment. His condem- 
nation was certainly in part brought about by this 
latent, unconscious perception of his repressed 
affects against his environment. 

We have already discussed the case of the Druaux 
couple, in which there was no crime at all and yet a 
suspected person was found guilty of murder. The 
psychologist would have no doubt that here the 
judicial error was based on the unconscious per- 
ception of the impulses in the accused woman. 
Such cases, where there has been no crime at all and 
yet a false conviction is made, are especially in- 
structive examples of how judges and juries and all 
the functionaries of the law often unconsciously 
mistake psychological reality for material reality in 
this way. Can it be that experienced, worldly-wise 
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and practical men are sometimes taken in by this 
delusion even in our own day and not only in 
medieval times, when everybody believed in 
witches ? There is no guarantee that judicial errors 
cannot and do not happen now, perhaps at this 
very moment. Yet if there is no guarantee, there 
are certain precautions that can be taken, but only 
if we know what are the dangers we must guard 
against. As far as I know, this source of psychologi- 
cal error that I have been pointing out has not yet 
been recognized. Perhaps these lines may contribute 
to an avoidance of judicial error by enabling us to 
take into account the unconscious factors concerned. 

Have we done justice to our topic—the neglect of 
unconscious processes in the finding of judicial 
truth ? Not unless we have made it abundantly 
clear how little reason there is for our judges to 
look down on their primitive predecessors, the 
magicians and Schamans. We have discovered the 
hidden road leading from their primitive and 
superstitious conceptions to a highly developed 
criminal procedure. Justitia est fundamentum regnorum. 
But what sort of a state can be built upon magic ? 
And yet, in the majority of cases the same motives 
determine the judgment of the modern judge and 
that of the magician in the Australian bush, Let 
us reflect on the case of Madame Druaux. The hus- 
band and brother were found dead in suspicious 
circumstances; the woman was _half-conscious. 
The men had been poisoned. There had been a 
violent quarrel just before, and nobody doubted 
that the woman had poisoned them. The judges 
found her guilty. The most primitive negroes in 
Australia believe that every death is, without 
exception, caused by magic. Sir George Grey says 
of the tribes in Western Australia that the natives 
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do not admit of death from natural causes. They 
believe they would live for ever if it were not for the 
magician’s murderous and malicious intent. When 
a native dies from natural causes—an accident for 
instance—the natives find out with the help of 
certain ceremonies in what direction the magician 
responsible for his death lives.* Frazer gives an 
enormous number of examples showing how uni- 
versal is this belief among savages.t Are these 
modern French judges, who condemned Madame 
Druaux for the murder of her husband, really so 
very different from the Australian magicians who 
investigate a death ? Both perceive the unconscious 
tendency of aggression and make it the decisive 
factor in their judgment. If we compare the judg- 
ment in the case of Gregor Adamsberger with the 
decision of a magician in a murder case, the com- 
parison would not redound so greatly to the credit 
of modern criminology. Let us consider the methods 
of African tribes. According to Nachtigal{ the 
guilty magician is distinguished from the other men 
present by the movements of a bundle of hay or 
grass. This is placed on the head of a wise man and 
makes him sway to and fro, finally driving him in 
the direction of the guilty man. What is to prevent 
us from comparing the swaying of the wise man with 
the consideration of Judge Z. in the Adamsberger 
case ? The former has probably just as good reasons 
for his decisions as the latter. The mistaking of 
psychological reality for material reality connects 
the judges in London, Paris and Berlin with their 
black, unlettered colleagues in spite of the difference 
in their cultural level. 

This point of view can best be called the uncon- 
scious recognition of the omnipotence of thoughts. 

* See Note 190. + See Note 191. t See Note 192. 
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Explorers and missionaries tell us how deeply 
rooted is this belief among savage and half-savage 
peoples; they also say it has valid psychological 
reasons. Pechuel-Loesche, in his report about the 
Loango expedition,* says there are persons who 
believe themselves to be witches in the worst sense 
of the word. That is comprehensible, for if bad 
intentions are in themselves sufficient to kill and do 
damage, such intentions must be equated with 
deeds. When we read that to the mind of the negro 
evil thoughts produce effects and that they cause a 
bad conscience and lead to self-accusations, or at 
least to conduct that rouses suspicion in others and 
encourages them to make accusations, specially 
when the manifold personal relations of the person 
concerned are known, we are reminded of the 
psychogenesis of many a judgment built on cir- 
cumstantial evidence. It is the same unconscious 
recognition of the omnipotence of thoughts that is 
responsible for many of the judicial errors of our 
times. 

An old German proverb says, ‘One is not hanged 
for a thought.’ But psycho-analytic investigation 
of the etiology of judicial error shows that many 
people have in fact been hanged for a thought; and 
so, like many another good old German saying, the 
proverb proves untrue. 

* See Note 193. 
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THE FUTURE OF CRIMINAL JUSTICE 


WE have dealt with the error into which those who 
are responsible for detecting crime and verifying 
evidence sometimes fall; of mistaking psychological 
reality for material reality in that they unconsciously 
treat thoughts as deeds. They would certainly 
reject with horror the idea that they do so. Perhaps 
this error is made possible by the very fact that the 
thoughts which they unconsciously equate with 
deeds by no means deserve the disrespect, not to say 
contempt, with which they are regarded in con- 
sciousness. 

We have tried to show here the importance of 
unconscious thoughts in criminal justice, and how 
they may even decide between life and death. Here 
emerge new problems of criminal justice—problems 
that were unknown, indeed unimaginable, to the 
generation that preceded us. 3 

We can best reach an understanding of these 
problems by considering the following points. 
Certain indications have warned us against an over- 
estimation of the power of human wishes—an over- 
estimation which is often even to be seen in the 
psychogenesis of judicial conviction. These indica- 
tions give us an intimation of the other side of the 
problem. The reason of this unconscious over- 
estimation is that in our exaggerated zeal for the 
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rational we have under-estimated the psychological 
effect of unconscious thoughts, indeed, have some- 
times not even recognized it. Those thoughts have, 
as it were, taken their revenge by blotting out the 
line of demarcation between thought and deed, 
between criminal act and forbidden wish, even when 
a judicial decision between guilt and innocence is in 
question. 

In view of this fateful step across the line of 
demarcation, we are confronted with the question 
whether the commission of a criminal act is in our 
own Case so unimaginable, so remote from possibility 
as we assert. If we all unconsciously harbour such 
evil wishes, if their domain is so extensive that 
judges sometimes arrive at false conclusions on the 
strength of them, is there really such a world of 
difference between the wish and the deed? Is 
punishment really the proper reaction to a breaking 
through of the boundary-line between the two ? 
Must not deeper research lead us to question this 
attitude ? 

It is no valid objection to say that such considera- 
tions have little practical value and no prospects 
for the future. Metternich, the Prime Minister of 
the old Austria, said about that state: ‘Our enemies 
cannot destroy us because they do not know what 
to put in our place.’ The same dilemma is present 
in the problem of punishment; but such an optimism 
has its limitations. We cannot look into the future, 
but we see from the past that penology has had to 
undergo radical changes. The change in human 
outlook will also have its effect on the problem of 
guilt and punishment. The history of penology 
shows that century-old legal institutions disappear, 
as it were, overnight. In their wildest dreams our 
ancestors would not have guessed that there would 
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ever be such an institution as being bound over. 
The penal law of ancient times knew only the con- 
ceptions of absolute guilt or innocence; the indi- 
viduality of the culprit did not come into question. 
The fact of the deed was decisive. The doer was 
responsible even if he had not willed the deed or 
had only been an unintentional instrument of it. 
There is a considerable difference between this point 
of view and that in which not only the deed, but 
also subjective guilt and malicious intent of the 
doer is a deciding factor. We read with amazement 
about the criminal institutions which have been 
superseded. We surmise—indeed we may be certain 
—that future generations will regard our methods 
with the same pity that we extend to those of the 
ast. 

The great changes that are bound to take place in 
penology will be the result of the new insight we 
shall have gained from the modern science of psycho- 
logical processes, which shows that the concepts of 
guilt and innocence are inadequate.* If the man 
who has only wished to murder is completely inno- 
cent while he who has accidentally occasioned it has 
to suffer the extreme penalty, then the idea of 
justice becomes quite grotesque. 

We cannot imagine to-day the disappearance of 
conceptions such as guilt and punishment. The 
enormous importance attached by criminal justice 
to the deed as such derives from a cultural phase 
which is approaching its end. A great writer has 
shown by an example of circumstantial evidence 
how inadequate the conception of the deed may be, 
how problematic our penal law still is. The more 
profound meaning of The Brothers Karamazov 1s 
intelligible only to those who are able to recognize 

* See Note 194. 
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the worthlessness of the so-called objective method 
of arriving at facts. It is comparatively unimportant 
which of the three brothers has committed the deed. 
It is much more important psychologically which of 
them has wished it; and all three have wished it. 
That being so, it is a short step to the assumption 
that we can all be guilty. 

This mistrust of justice goes further than even 
reformers imagine, and has far deeper reasons than 
Alexander and Staub assume in their book. It is not 
merely a question, as these authors rather short- 
sightedly assume, of a classification of criminals, of 
differences in the degree of participation on the 
part of the ego, etc. Other questions will have to 
be discussed. What seems Utopian to-day may be 
a commonplace to-morrow; and our present cul- 
tural level may appear barbarous to future genera- 
tions. The deed as such will then be estimated very 
spewed and psychology will play a very different 
part. 

But perhaps we are too optimistic; perhaps the 
future is more distant than we think. Perhaps what 
applies to changes in the point of view of the 
individual applies to the more general question of 
penology as well. On the stage we sometimes see 
choruses of brave warriors singing valiantly ‘We 
march, we march’ without moving from their 
places. We are occasionally tempted to think that 
this is meant to symbolize the rate at which the 
reform of criminal justice is advancing. 

* See Note 195. 
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THE “OMNIPOTENCE OF THOUGHTS’ IN CRIMINAL CASES 


THE psychological considerations which we have 
put forward may also explain many things in the 
behaviour of accused persons. When a man has a 
secret feeling of guilt it is understandable that he 
should suffer from a kind of intellectual blindness 
which finds expression in contradictions and stupid 
excuses, in complete contrast to his normal level of 
intelligence. A perfect instance of this is the Hals- 
mann case. Halsmann was wrongly accused of parri- 
cide, butin his defence he contradicted the facts as well 
as previous statements of his own. According to 
some observers, his defence was ‘so clumsily invented 
that it seemed to invite accusation.’ In such cases 
it often seems as if the most intelligent people had 
been forsaken by reason and logic and could only 
follow their own secret affects. They obstinately 
adhere to contradictions which they would easily 
detect in other people. One of the experts in the 
Halsmann case said, in his report on the prisoner’s 
behaviour:* ‘Above all he attracted unfavourable 
notice by his obstinacy and his crafty argumenta- 
tiveness. He hampered the defence by refusing to 
be guided by it and, taking a hand in it himself, 
emphasized in a long-winded and redundant 
manner things which seemed to him important. 
* See Note 196. 
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But he often fought tenaciously for points that were 
unimportant or had already been dealt with.’ The 
same expert said that Halsmann’s ‘aggressive be- 
haviour, compared with the gravity of the charge, 
could not fail to make a bad impression.’ Such 
strange conduct is sometimes seen in innocent 
people; they appear to want to provoke the anti- 
pathy of the court by their argumentativeness and 
arrogance. No doubt this is partly due to their 
feeling that they have been falsely accused; but it is 
often the result of their hidden guilty thoughts as 
well. No citizen is in duty bound to please the 
officers of the court, but on the other hand there is 
no duty to the contrary. The behaviour here de- 
scribed usually has the unconsciously desired effect, 
and often forges a secret link in the chain of evidence 
for the prosecution. It is frequently understood by 
the judge and prosecuting counsel as a sign of 
defiance and guilt. There is no doubt that in many 
cases this reaction, dictated by unconscious guilt, 
has seriously damaged the interest of the accused. 
As we have seen, the counsel who defended Kather- 
ina Steiner stated that she ‘behaved in such a bold 
and unseemly way as to forfeit everyone’s sympathy. 
Dressed in her be-ribboned best she flirted with the 
audience; her bold looks and her provocative 
conduct contrasted sharply with the gravity of the 
accusation. At the same time she showed such an 
ungovernable temper that she had to be put in the 
dark cell for three days.’ Again, observers assure us 
that Dreyfus, with his Jewish appearance, his short 
sight, clumsy gestures and wooden behaviour, was 
very little like an officer. Anatole France, who was 
in the van of his defenders, remarked how un- 
attractive was the personality of this wrongly 
accused man; and even his own counsel Derange 
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was impelled to mention this point in his summing- 
up before the Court Martial at Rennes.* 

The fact that Dreyfus changed his attitude after 
the trial does not invalidate our contention. Here 
we are concerned with a conflict of psychological 
forces whose intensity we cannot measure. He felt 
unconscious guilt about his revolutionary feelings 
against his fellow-officers and the army; but when 
the worst dishonour befell him, this little man stood 
up to the fate that was meant to crush him. The 
testimony of those who witnessed his degradation 
in the court of the Military College, on January 5th, 
1895, is unanimous. ‘I am innocent’, he exclaimed, 
lifting his fettered hands above his head. Every 
time he tried to speak the drums sounded, and when 
his stripes had been torn off and his sword broken, 
the defile of the traitor before the troops began. 
The crowd pressed against the railings, shouting 
‘A mort, 2 mort.’ Dreyfus pushed the stripes away 
with his foot and joined his escort of soldiers without 
waiting for the order. He almost marched in front 
of them; he seemed to have got taller, his bearing 
was erect, his step steady, his head high. One of 
the officers, incensed at such haughtiness in a traitor, 
exclaimed loudly: ‘The scoundrel walks like an 
officer at the head of his company.’ It is not un- 
likely psychologically that Dreyfus did walk like 
that for the first time. 

Other traits, otherwise inexplicable, become clear 
in this connection. Through the effect of uncon- 
scious guilt many people are prevented from fighting 
for their rights.f The old law saying, Volenti non fit 
injuria, is not quite true, even apart from the many 
wilful and stupid acts of various officials. The 
unconscious of an accused man may wish for the 

* See-Note 197. + See Note 198. 
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very thing he consciously strives against with all his 
might. 

So we revert once more to the problem of the 
mental reaction of judges, counsel and jury to the 
unconscious wish of the accused. If our supposition, 
borne out by research in other subjects, is correct, 
those functionaries have not quite lost their faith in 
omnipotence. These secret tendencies are apt to 
break through in the most unexpected quarter, 
namely, in the realm of logic, and particularly in 
the matter of circumstantial evidence. It is, of 
course, a highly sublimated way of satisfying 
instincts of cruelty and power. In forming logical 
conclusions or exposing contradictions or in cross- 
examining the accused the wish for omnipotence 
appears disguised as ‘compelling logic.’ Such un- 
conscious tendencies have their best opportunity of 
finding an unimpeachable expression in the building 
up of an unbreakable chain of circumstantial evi- 
dence. The ‘will to power’ appears as the will to 
truth. It has been rightly pointed out that passing 
judgment is not an abstract logical operation, but 
an act of will, a deed.* The metaphors and images 
we use in connection with circumstantial evidence 
indicate obviously this sadistic basis. We say that 
the ‘net’ of circumstantial evidence ‘closes ever 
more tightly’ round the accused; we read of the 
‘inexorable’ logic of the prosecution, of the ‘spatial- 
temporal encircling’ of the culprit.t The relation- 
ship between certain techniques of examination and 
torture is unmistakable. Hans Gross, the most 
eminent criminologist of the last decade, involun- 
tarily identifies examination with tortura spiritualis 
when he writes:{ ‘The essential quality in an 
examining magistrate is one that can only be 

* See Note 199. ; t See Note 200. ¢ See Note 201. 
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described as “sharpness.” There is nothing sadder 
and more useless than a slow, half-hearted and 
sleepy magistrate; such qualities would be more 
tolerable in a cavalry officer than in an examining 
magistrate, and anyone without this indispensable 
“sharpness” would do well to take up another branch 
of jurisprudence. .. .” It is not merely the simile 
which breathes the spirit of Justitia militans. 

This belief in omnipotence is seen most clearly 
as the mental representative of narcissistic and cruel 
impulses when in constructing a chain of circum- 
stantial evidence, it tries to force reality to suit its 
ends after having started from false premisses. I 
have already shown how a construction may be 
built up out of small suspicions. At first these suspi- 
cions are subjected to searching criticism, then they 
are treated in an ever-bolder and more reckless 
manner until the logic applied to them is the same 
as in a system of delusion. The co-operation of 
conscious and unconscious impulses is not recog- 
nized by the judges, since the derivatives of the un- 
conscious processes take on the disguise of conscious 
factors. Judges and juries are usually proud of the 
fact that obscure feelings have no power over them 
and that in the weighing and establishment of evi- 
dence they listen solely to the ‘language of facts.’ 
The magistrate has often no inkling that he is 
adjusting all the facts to his theory and that in his 
mind he is, like a god, re-shaping reality according 
to his will. Witnesses are unconsciously pushed in a 
certain direction, the evidence of the accused is 
proved to be contradictory and untrue, every word 
of his is interpreted according to the desired system, 
every fact adapted to it. In the Adamsberger case 
we have seen the tremendous power of error, the 
tenacity of prejudice, the undeviating march of false 
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logic and the hopeless incapacity of so-called com- 
mon sense. All these traits are psychologically 
explicable only on the supposition that violent 
passions are operative behind this search for clues, 
which we call evidence. That sadistic wave of 
feeling, which finds expression in a spiritualized 
form in the inexorable processes of logic, becomes 
more clearly visible towards the end of the pro- 
ceedings. The chain of evidence is, so to speak, a 
provisional substitute for the prisoner’s chains. The 
zeal of the judge and prosecution increases, con- 
tradiction makes them stick more firmly to their 
point the more impossible that point becomes. Fill- 
ing up gaps in circumstantial evidence becomes 
unconsciously an achievement and assumes the 
importance of a sporting event. Behind the prose- 
cution’s narcissistic pride in its shrewdness the 
impulse of cruelty is discernible. The hounds follow 
the scent of circumstantial evidence and the hunt 
goes on to the kill—the judgment. As the trial pro- 
ceeds the ambition of the judge and _ prosecutor 
increases, and they try to make the circumstantial 
evidence unassailable. The striving for omnipotence 
in the judge is only satisfied when the world has 
become the expression of his will and his conception. 
He has proved that what he thought was right, that 
his beliefs agree with reality. Proof has been 
established. Quod indeciis demonstrandum erat.* 
_ If such impulses are operative, the frequency of 
judicial error is not surprising. In fact it is strange 
that there are no more of them.t 

The victory of logic over the contradictions of 
reality is a victory of the omnipotence of thoughts, 
too. Any mystery is unsatisfactory to the intellect; 
its existence injures our self-sufficiency and creates 

* See Note 202. t See Note 203. 
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an element of psychological tension. It is a great 
temptation to remedy this by mentally filling up the 
necessary lacune. Behind this aim instinct seeks to 
find gratification, the cruelty of man secretly craves 
to be satisfied.* No doubt the conviction of the 
judge and jury is in itself one of the most important 
pieces of evidence in the question of guilt or inno- 
cence. There is an unconscious urge to find con- 
firmation of one’s own opinion. In a world that 
delights in making us feel our helplessness such a 
confirmation serves to enhance our feeling of self- 
importance.t 

A sure sign of the strength of such an impulse is 
to be seen in the distinct reluctance felt by judges 
to re-open a case. I cannot, naturally, enter into 
the juristic aspect of this question, and even in 
regard to the psychological aspect I must limit 
myself to one remark.{ The re-opening of a case 
obviously inflicts an injury on the narcissistic pride 
of a judge. Hirschberg rightly says§ that ‘to expect 
a judge to admit that his own sentence on the 
prisoner may have been wrong, especially if it was 
a crushingly severe one and was inflicted many 
years ago, must meet with violent opposition even, 
or perhaps specially, in the case of a judge of the 
highest standing.’ Unconscious guilt plays its part 
here as well as narcissistic injury. Only thus can it 
be explained, as a witty writer rather exaggeratedly 
describes it, that ‘the authorities of the law prefer 
judicial murder to anything that may compromise 
them.’ 


* See Note 204. + See Note 205. t See Note 206. 
§ See Note 207. { See Note 208. 
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REPRESSION IN THE ADDUCING OF EVIDENCE 


THE case of Gregor Adamsberger, the tanner, has 
been more instructive than we thought, since, 
viewed analytically, it can enlighten us about more 
than one of the dangers connected with circum- 
stantial evidence. In this case there were a number 
of clues against the accused whose evidential value 
was dependent on time, opportunity and motive. 
We know that their importance was increased by a 
hidden circumstance, i.e. the perception of an un- 
conscious tendency in Gregor to kill Juliane. No 
one who has followed the case can fail to ask ‘But 
did not Adamsberger himself say that on the evening 
of the murder Juliane told him that she was going 
to her lover, the son of the baker, Kunz ?’ Gregor 
also deposed later that Juliane told him of frequent 
meetings with Kunz in his parents’ garden-house. 
On that evening, too, she was to meet him secretly. 
These were definite and unequivocal pieces of in- 
formation. What use was made of them? The 
judge, the counsel for the prosecution and the jury 
could not possibly say later on that they had never 
been told them. It would be truer to say that they 
had taken no notice of them. They might say, to 
be sure, that Adamsberger’s story sounded in- 
credible. What a suspected person says is usually 
discredited and this time it seemed particularly 
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fantastic. In view of young Kunz’s youth and good 
reputation and of the fact that no one knew of his 
relations with the woman, who incidentally was 
more than twice his age, Gregor’s suspicions would 
have been disbelieved even if the young baker had 
not had a good alibi. Kunz’s own quiet denial made 
those strange sexual relations still more unlikely. 
When Gregor was found to have told a lie, his 
suspicions about Juliane and Kunz were ‘proved’ to 
be entirely untrue. He had talked about a letter 
which Juliane’s son had given Kunz in which she 
asked him for money; and he had added that Kunz 
had scolded her for her carelessness. Obviously it 
was all invented. 

What Gregor had said about Kunz was clear and 
definite. It is true it did not accord with other facts 
and nobody thought Kunz capable of such a deed. 
Every rational consideration spoke in favour of 
Kunz and against Gregor; and yet in the innermost 
soul of judge and jury there must have been a strong 
prejudice in favour of Kunz. I think that we can 
apprehend what it was if we are able to realize the 
secret meaning of those apparently rational argu- 
ments, if we will listen to what they want to say, not 
to what they actually do say. We may think it 
incredible that the shy, sixteen-year-old boy should 
have had sexual relations with a woman of bad 
repute and twice his age. He might have been her 
son. It seems to me that it is from this point that the 
unconscious motives sprang for refusing to credit 
Adamsberger’s statements. Does it not sound like 
the denial of an accusation of incest ? And another 
circumstance, too, strengthened this unconscious, 
affective idea of incest. Juliane’s son, who, accord- 
ing to Gregor, had acted as an intermediary, was 
thirteen years old and her lover sixteen. The power 
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of repression that showed itself here by ignoring a 
well-founded suspicion will also have the same 
effect in other cases, perhaps by overlooking import- 
ant clues, separating certain connections, etc. Such 
an ignoring of suspicions is often combined with the 
construction of a very different picture of how the 
thing happened—a procedure which we have called 
a ‘system.’ A set of ideas of this kind, which is com- 
parable to delusions, is made to seem still more 
convincing through the effect of the mechanisms of 
repression. The existing clues become more weighty 
because those pointing in another direction are 
ignored. The omission of clues pointing in the oppo- 
site direction can sometimes lead to calamitous 
results. * 

The criminal history of the last few decades 
exhibits a large number of cases in which certain 
possibilities which turned out later to be facts have 
been ignored by judge, jury and prosecution simply 
because there were other more likely possibilities. 
This cannot be explained by negligence or careless- 
ness, nor can the intellectual qualities or the personal 
integrity of the functionaries concerned be doubted. 
Something irresistible, because hidden and _ in- 
tangible, must have prevented them from seeing a 
certain fact; at a certain point repression must have 
diverted their thoughts. Nietzsche hints at this 
barrier of repression when he says: ‘Even the most 
courageous man has rarely the courage to recognize 
what he knows.’ It is nonsense to brand all the 
judges, witnesses and experts in the Dreyfus case 
as idiots, scoundrels and fanatics, as is sometimes 
done. Some of them must have revolted against 
seeing in a French officer, one of themselves, a 
traitor; for that meant the deterioration of the 

* See Note 209. 
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army, of national honour, of the gloire de P’'armée. If 
such a thing were possible there was the possibility 
that similar impulses lived in them, too. It was 
simpler to assume that the stranger, the Jew, had 
committed the fell deed. Clearly one aim of re- 
pression is to save pain, because the discovery of 
the real culprit in these cases is apt to injure the 
narcissism of the individual and the masses. 

The unconscious factors traceable in the psy- 
chopathology of judicial error may follow two 
courses. They may cause the deed to be ascribed 
to an innocent person (innocent in the material 
sense), or, on the other hand, they may prevent the 
real culprit from being found. As regards circum- 
stantial evidence, that is, they may smother the 
seemingly guilty man with weighty clues or else 
overlook existing clues against the real author of the 
deed. An unconscious attraction to the one course 
is assisted by the work of defensive repression be- 
longing to the other. A large proportion of the false 
judgments arrived at in such cases is due to the 
combination of these two unconscious tendencies, 
which are supported by sound, rational arguments 
and a strong chain of circumstantial evidence. 

I cannot in this place give specific examples to 
show how the psychological components interact. 
I must be content to illustrate the effectiveness of 
unconscious factors in a single typical instance. 
The lessons that can be learnt by exploring the 
depths of the mind may not be pleasant for judges 
and juries who pride themselves on their shrewd- 
ness; but let us hope that they will quickly get over 
such a narcissistic injury and realize that even their 
intellect may sometimes be dimmed by the irrup- 
tion of unconscious impulses. How stupid is the 
man who thinks he is always clever! 
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UNEXPLAINED MURDER IS UNCANNY 


In the present inquiry, now nearing its end, I have 
chosen cases of murder and manslaughter as my 
examples, and this for several reasons. For one 
thing, murder is the most serious of crimes. It is 
regarded in that light by primitive peoples, too. 
Even in low cultures murder is considered different 
from other crimes, not in degree, but in essence. 
The decisive part which clues play in murder cases 
is well known. It is precisely in such examples, 
therefore, that the essence and evolution of circum- 
stantial evidence can best be illustrated. 

I want, furthermore, to stress the point that un- 
explained murder has for most people some uncanny 
quality which other unexplained crimes, as, for 
instance, robbery, do not possess. The special feel- 
ing connected with the deed is one of pronounced 
psychological uncertainty, as if we ourselves and 
those dear to us were exposed to unknown dangers. 
This feeling is mixed with others, equally vague. A 
murder, the author of which is undiscovered and 
of whom there is no trace, has for our modern times 
something unreal about it. It contradicts our 
methods of thought and the rational view we take 
of the world and of life. Whence comes this feeling 
of uncanniness ? Such a deed seems to confirm a 
beliefin magic which we thought we had overcome. 
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A murder without a murderer, a deed without a 
trace—these seem to revive an old belief which once 
lived in all of us, namely, the belief in the possibility 
of murder by thought. The phantasy expressed in 
the phrase tuer son mandarin seems to become a reality. 
A murder has been committed by the power of 
thought alone. No weapon is found, no tool, no 
sign of human activity. The victim has been killed 
at a distance it would seem; for nothing, or next to 
nothing, points to a human agency. In such a 
situation, our primitive belief in the omnipotence of 
thought emerges out of the darkness whither the 
power of reason has long since banished it. It is 
easy to explain the satisfaction we feel when a mys- 
terious murder case is unravelled. The part played 
by the punishment of the crime and the social 
guarantee connected with it must, of course, be 
recognized. But besides that there is the psycho- 
logical effect of being once more able to recognize 
that our belief in the omnipotence of thoughts was 
a delusion, that there is no magic, no murder by 
thought in our sober world. Everything can be 
explained in a natural way, nothing is supernatural. 
In the light of these considerations the place belong- 
ing to clues is easy to find. Clues are tangible signs 
which prove—or seem to prove—that no crime can 
be committed by thought only and that we live in 
a world regulated by mechanical laws. The dead 
man was not killed by a ghostly hand but by a 
murderer of flesh and blood. The question “Who 
did the deed ?’ is answered by the clue, which 
assures us that it was not done by an evil magician. 
Like the glove in Kleist’s Prinz von Homburg a great 
many clues point to the improbability, but never- 
theless to the certainty, of some human agency. 
The solution of the question how the deed was done 
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no longer leaves room for the unconscious suggestion 
that it was done by magic. The proof that a shot 
came from a certain revolver makes a great differ- 
ence to our secret belief in omnipotence. We recog- 
nize the criminal as a creature of flesh and blood if 
we know how he got there, how he committed the 
crime and how he managed to get away. All the 
uncanny elements disappear. He did not fly through 
the air; he came in by the window. The absence of 
any clues was no proof that magicians committed 
the crime, but only that clever culprits had wiped 
out their traces. Now we understand the secret 
meaning of clues and what constitutes their psycho- 
logical value over and above their significance in 
the eyes of the law. 

We observe the change undergone by the clue 
across the centuries and through the different levels 
of culture. In ancient times they were a sign to 
primitive man that magicians had been at work. No 
one might go near those signs; they were only 
sought out for the sake of safety and one’s own pro- 
tection against the magician.* Among the ques- 
tions so important to modern criminologists, one 
was certainly missing: ‘How was the crime com- 
mitted ?’ For that was already known: By magic. 

Here we have reached the source of the clue. 
Originally clues showed that a magician had done 
the deed; to-day they serve to convince us that 
no magician was concerned. Once the silent wit- 
ness to the belief in ghosts, they are now signs of the 
mechanistic-technical belief (or superstition) of our 
day. In the development of their function in 
society is mirrored an important phase of history, 
extending far beyond the realms of criminology and 
Jurisprudence. This phase is defined by the origin 


* See Note 210. 
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of clues and by the stage, presumably the last, which 
they have now reached. In the beginnings of crimi- 
nology the clue confirms the belief in the omnipo- 
tence of thoughts, only to help in the end towards 
its destruction. We must, however, remember that 
it is precisely a highly sublimated form of this belief 
which finds expression in the logical and factual 
circumstantial evidence of to-day. 

Is it really only the weakening of primitive con- 
ceptions and the theoretical conviction of the 
existence of a rational and mechanical world which 
gives us reassurance ? Does not murder make a 
deeper impression, bear features of a terror that 
cannot be explained merely by the sacredness of 
blood ? Analytical investigation not only shows 
that in all of us there still lives on some of this belief 
in omnipotence, but also that we have often wished 
another man’s death. The elucidation of a murder 
brings the comforting certainty, ‘Not you, somebody 
else is the murderer.’ This completes our previous 
explanation in the sense that there is an unconscious 
fear that our thoughts may compass another man’s 
death.* On the basis of such unconscious concep- 
tions many people might feel responsible for the 
death of their relations and friends. 

Psychological analysis of the obsessional neuroses, 
which seem so enlightening on the subject of crimin- 
ology, shows that he who unconsciously feels res- 
ponsible for such a sin in thought is burdened with 
expectations of impending disaster. Such expecta- 
tions, which are so difficult to relieve, are, as analysis 
has shown, the reaction to those strong, inimical 
and cruel wishes which the patient harbours. He 
is constantly awaiting the punishment which he 
feels he deserves for his evil thoughts. Some of the 


* See Note 211. 
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same dark fears must exist in us, too—of the feelings 
that we are threatened by severe punishment for 
our hostile and bloodthirsty desires; and we seem 
to be able to overcome them when we read of a 
murder that has been satisfactorily elucidated. 
Now at last we see more clearly the origin of the 
interest in the question ‘Who was the murderer ?” 
and ‘How was the deed done?’ The affective 
interest attached to the phantasy of secret killing 
by the power of thought has become displaced on 
to our curiosity as to who the unknown murderer is. 
Through the effect of repression the origin of our 
curiosity remains unconscious, but its nature shows 
its derivation from the unfathomed depths of the 
instinct to destroy and to get power over things. 
Moreover, the old aggression still lives on in this 
curiosity itself. The supposed omnipotence of 
thought not only commits the deed but finds out 
the murderer, just as in the belief of savages one 
magician uses his secret powers to kill and another 
(or even the same one), to detect the culprit. 
Society gets rid of the criminal as wild tribes do 
of a member who has broken an important taboo. 
What they fear specially is the contagion of the 
taboo. Freud has discovered in this fear the uncon- 
scious fear of temptation common to every member 
of the tribe. It is based on the strongly suppressed 
impulses of the individual who wants to commit 
the same anti-social deed. The horror of the crime, 
the desire for expiation, the urgent need to find the 
culprit, all these bear witness to a defence against 
his own repressed impulses. In the judge, the other 
legal functionaries, the public and all of us, the 
same unconscious tendencies that led to the murder 
are operative. It is as if these impulses, stimulated 
by a murder case, felt a temptation to break 
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through. The counter-tendency, strengthened by 
reaction, finds an outlet in the wish to find and 
punish the murderer. Though economic and social 
reasons may play their part, it is in all probability 
the reaction of our own hidden impulses that 
accounts for the haste with which such cases, from 
the preliminary facts to the final stage of judgment, 
are dealt with.* 


* See Note 212. 
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CHAPTER XXXI 
‘THE CANARY MURDER CASE’ 


THE essential character of circumstantial evidence 
and the psychological sources of judicial errors 
based on it could be illustrated by an analysis of the 
Dostoievski novel The Brothers Karamazov better than 
by quoting actual criminal cases. Though Dostoiev- 
ski’s story is not ‘real’ it is truer to life than life 
itself.* But if I had taken it as my example instead 
of the case of Gregor Adamsberger the objection 
might have been made that it was all invented and 
that things like that do not happen in reality.t 
There are judges who seriously maintain that 
judicial errors belong exclusively to the realms of 
fiction. 

But now that I have proved my theory by material 
examples taken from real life, I will quote one from 
literature. Our theory should hold good generally, 
and so I will choose a story of good average merit 
rather than one of outstanding worth. It is van 
Dine’s Canary Murder Case. 

_ The story is this: Margaret Odell was found dead 

in her flat in 71st Street, New York, about eleven 

o'clock in the evening. She had belonged to the 

demi-monde of Broadway, and had been one of 

those cocottes who exert such a mysterious influence 

over men. At first the murder looked like a robbery, 
* See Note 213. t See Note 214. 
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in which the girl had been strangled. Every clue 
the police followed proved that nobody could have 
killed Margaret Odell, but the corpse, lying doubled 
up on the wide silk sofa, gave the lie to this absurd 
conclusion. The flat had only one entrance, the 
windows were barred. The servant and the tele- 
phone-operator in the building declared unanim- 
ously that Miss Odell had gone out to dinner on the 
fateful evening with one of her men friends. She 
had returned with the same man at about 11 p.m. 
The telephone-operator knew and described him. 
The man had remained with Miss Odell for about 
half an hour. Nobody else had called, otherwise 
the operator must have seen him because everyone 
had to pass the telephone box. It looked as though 
the man who had taken her out to dinner was her 
murderer. After every possibility had been ex- 
amined, only this one remained. But the telephone- 
operator, a quiet, reliable man, related to the 
examining chief of police an occurrence which 
excluded this possibility. ‘It was just this, Sir. 
When the gentleman left about half-past eleven he 
asked me to phone for a taxi. While we were wait- 
ing in my office for a taxi, we heard Miss Odell 
shout for help. The gentleman rushed to her door 
and I followed. He knocked, but there was no 
answer. He knocked again and asked what was the 
matter. This time Miss Odell answered and said 
everything was all right, he had better go home and 
not worry. The gentleman came back with me to 
the telephone switchboard. He said Miss Odell 
must have fallen asleep and had a nightmare. We 
talked a few minutes longer and then the taxi came. 
He said good-night and went. I heard the taxi 
drive off.’ 

Careful inquiry showed that the visitor had left 
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Miss Odell’s flat five minutes before the telephone 
man heard her cry out. He had just got the connec- 
tion when the cry was heard. Of course, the crimin- 
ologist, who conducted the examination, went into 
every detail of the incident. ‘Did the man stand 
near the switchboard ?’ ‘Yes, Sir, he leant one of 
his arms on it.” ‘How many times did Miss Odell 
cry out ?’? ‘She screamed twice and then she called 
“Help, help.” ’ ‘What did the man say when he 
knocked the second time ?’ ‘As far as I can remem- 
ber, he said ‘‘ Open the door, Margaret! What is 
the matter ?”?’ ‘Can you remember exactly what 
she answered ?’ ‘As far as I can remember, she 
said ““There is nothing wrong, everything is all 
right. Please go home and don’t worry.” ‘These 
may not be the exact words, but that is what it came 
to.” ‘You could hear all this through the door ?” 
“Yes, sir, the doors are not very thick.’ 

The visitor went to the police himself and his 
story was in full accord with the one told by the 
operator. His name was Spotswood. He came of a 
good family and was a respectable member of 
society. He was married and very much afraid that 
his connection with the girl might leak out and 
damage him socially. He said he was worried when 
he heard her cry for help, but when she said every- 
thing was all right he thought she must have gone 
to sleep and had a bad dream. He had gone straight 
to his club and played poker till the early morning. 
His alibi was watertight. If he had been the 
murderer he could not have been in the club when 
the murder was committed. While he was in the 
house where Miss Odell lived she was alive, for a 
dead person does not cry out for help or talk to her 
murderer. Spotswood had neither the time nor the 
opportunity for murder; the facts were undeniable. 
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They excluded his guilt as thoroughly as if he had 
been at the North Pole. Other people who were 
suspected also produced a faultless alibi. Here we 
have the uncanny situation of a murder without a 
murderer. 

At this juncture, Philo Vance, the rich dilettante 
and amateur detective, who is assisting the police in 
this case, conducts a fresh search of the flat. He 
goes over the furniture again, examines—half- 
interested, half bored—the piano, rugs, dressing- 
table and paper-basket, and then strolls over to the 
gramophone cabinet. He wants to sample the 
musical taste of the famous cocotte. ‘Cheap, bad 
music, no doubt,” he says to his friend. He lifts the 
lid of the gramophone; there is a record on. ‘Look 
at that! The Andante of the Symphony in C minor, 
by Beethoven,’ he says, ‘the most beautiful Andante 
that was ever written.’ He puts the needle on and 
lets the record run, but the only sound is a slight 
scratch. The needle has nearly reached the end of 
the silent record when suddenly the flat is filled 
with terrible screams, followed by two shouts for 
help. After a short pause the same voice says: 
‘There is nothing wrong. Everything is all right. 
Please go home and don’t worry.’ The needle has 
got to the end. ; 

And so the murder was explained. Spotswood 
had had a record prepared with his own voice 
speaking in a falsetto. He had taken the label from 
another record and stuck it on his own. He had 
given this record to the girl, together with some 
others, on the evening of the murder. After the 
theatre he had murdered her. He had put the record 
on before he left, after covering the gramophone 
with a rug to make it look as if it was very rarely 
used. Then he asked the telephone operator to 
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order him a taxi. While he was waiting the needle 
got to the place where it released the screams. He 
then calculated the pause with the help of his wrist- 
watch, and put his question at the right moment. 
The plan, carefully rehearsed in the laboratory, 
succeeded. The murderer had arranged the screams 
at the end of the record so that he had sufficient 
time to go and order the taxi. 

This example is psychologically instructive be- 
cause our interest is directed to the solution of both 
questions, ‘Who was the culprit ?? and ‘How was 
the deed committed ?’ Judging by appearances, no 
living man had murdered Miss Odell. It really 
seemed as if she had been killed by that uncanny 
power, the omnipotence of thoughts. This im- 
pression is intensified by the evidence of the 
telephone-operator. When the amateur detective 
finds out that Spotswood is the murderer—and he 
does this in a very interesting way which I have not 
told here—the tension is diminished but has by no 
means disappeared. For how did he commit the 
deed ? We know that Spotswood is a rich business 
man; yet there is a secret about him. He has killed 
Miss Odell for obvious reasons; so much we under- 
stand. But still there is something supernatural 
about it. The girl talked to him, was alive when he 
left her. Though we know from the clues that Miss 
Odell was strangled in a very material way, the 
relics of belief in black magic are still alive in us, 
and suggest that she was bewitched, killed by 
magic.* This doubt comes out in the displacement 
on to a detail, in the fact that the girl who at that 
time was presumably dead, talked with the man 
who was perhaps her murderer. This detail reminds 
us of the animistic belief that the dead person is not 

* See Note 215. 
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completely dead and can raise his voice and speak.* 
An echo of this beliefis awakened when Vance (and 
we with him) suddenly hear—weeks after Miss Odell 
is buried—her shrill voice calling for help. We now 
understand that Vance is conducting a kind of 
modern ordeal because he re-enacts, without 
knowing it, a piece of what has happened. And 
just when the uncanny reaches its highest pitch 
through the re-emergence of animistic conceptions, 
comes the explanation, which is a perfectly natural 
one. After experiencing a real fright for a second 
we understand how the deed was done. The record 
shows us. Here is no miracle, at best only a technical 
one to which we have become accustomed so quickly. 
Nevertheless, for the space of a second we had 
returned to the level of a superstitious Australian 
negro and believed that the dead could speak, that a 
murdered woman could accuse her murderer. Then 
we realize that the voice did not come from a grave, 
but from a gramophone. Mystery has given place 
to a knowledge of mechanics. The murder is solved. 

Here the double aspect of the clue is visible. What 
looked like something supernatural and magical, 
transcending all the laws of nature, is now precisely 
the thing that convinces us that no magic forces 
were concerned, that no supernatural power shapes 
our fate. The clue, once the messenger of the un- 
canny, now saves us from it. 

We thought the interest in the questions “Who was 
the murderer ?’? and ‘How did he do the deed ?’ 
was far removed from psychology. Now we recog- 
nize that these questions are psychological ques- 
tions. The investigation of criminal problems has 
led us by devious paths to psychological problems 
and has perhaps found the answer to some of them. 

* See Note 216. 
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Over the mighty portal of the Dresden Law Courts 
we read the legend, “Truth will come to light.’ 
Such a legend satisfies our sense of justice, which 
does not allow a deed and its doer to remain 
unpunished, or an innocent man to suffer in his 
stead. 

When we think of the number of instances of 
judicial errors which have caused many an inno- 
cent man to languish for years in prison, we are 
bound to remark that it is not a matter of indiffer- 
ence whether the truth comes out in 1920 or in 1933. 
The memory of the Jakubowski case will make us 
still more sceptical about that legend. For it is not 
a matter of indifference whether the light of day to 
which the truth at last comes will still be shining 
down upon the innocently condemned man or not. 
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can also be found in the books of Sello, Alsberg, Hellwig, etc.) Otto Gotz 
was sentenced to death on December 5th, 1919, for the murder by poisoning 
of his betrothed. The sentence was based principally on the expert opinion 
of a chemist, who maintained that potassium cyanide as a means of bringing 
about abortion was unknown. He did not know that all poisons, cyanide of 
potassium included, are used for that purpose. After Gétz had served 
nine years penal servitude his case was re-opened. The second sentence, 
on February 27th, 1929, at Augsburg, was four years penal servitude for 
criminal abortion and manslaughter. 

37. Kriminalpsychologie, S. 157. 

38. Kriminalistische Monatshefte, I. Jg., Heft 5. 

39. In this argument the psychological considerations were hardly more 
convincing than the logical inferences. The counsel argued: ‘If only thieves 
frequent the Humbold park at night (as the public prosecutor says) why 
should a man intending to steal go there, since he would only find col- 
leagues ? The manifold motives contributing to human actions are as little 
raha in such a remark as the possibility that thieves might steal from 
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40. Albert Hellwig, in his article, ‘Kriminalistik als Lehre von den Spuren 
der Tat,’ Monatsschrift fiir Kriminalpsychologie, Bd. 12, 1921-22, S. 345, must 
admit that ‘the establishing of facts is a psychological process, when all is 
said and done.’ 

41. Philipp, in his Einftihrung in die kriminalistische Denkarbeit, Berlin, 1927, 
S. 82, says “The remaining possibilities have to be judged by their psycho- 
logical possibility. It is necessary, however, to think oneself into the mind 
of the suspected man.’ 

42. Compare Reik, Gestdéndniszwang und Strafbedtirfnis (Internationaler Psycho- 
analytischer Verlag, 1927). 

43- At the Prison Congress in London in August 1925 the Lord Chief 
Justice said that we must not forget that half the harsh sentences originate 
in lack of understanding, in the inability of the judge to think himselfinto the 
mind of the culprit. The demand for psychological training for criminolo- 
gists has been voiced lately so often and so urgently that one might think— 
judging by results—that the demand takes the place of that training. To 
quote only one opinion out of many, E. Sello, in his Die Hau-Prozesse und 
thre Lehren, 1908, S. 133, etc., says: ‘Any judge, public prosecutor or counsel 
who considers an empirical everyday psychology sufficient had better give 
up his job. No other profession requires such serious, scientific psychological 
training, both theoretical and practical, for no other profession has to solve 
such difficult and responsible problems. Paradoxical though this may 
sound, it would be easier for a criminal lawyer to dispense with jurisprudence 
than with psychology.’ 

44. The Brothers Karamazov. In Crime and Punishment it is said of Porphyri 
Petrowitsch that there was nothing in his delusions; ‘nothing at all, no facts, 
nothing positive, nothing except this feverish delusion, nothing except 
psychology, which has two sides to it.’ 

45. Compare Albert-Hellwig, ‘Zur Frage der Befangenheit des Ange- 
klagten,’ Archiv fiir Krim.-Anthrop., 57, S. 274; and ‘Befangenheit als 
Verdachtsgrund,’ ibid. 37, S. 377. 

46. There are in existence only a few incomplete notes to the fourth vol- 
ume of Zola’s Les quatre Evangiles, which was to be called La Justice. If it had 
been finished it would certainly have furnished an excellent psychological 
study of the examining magistrate. bie ; 

47. Compare the following examples from recent criminal proceedings: In 
the Frenzel case in Potsdam the public prosecutor characterised the erotic 
connection between two adolescent girls (who were present) as ‘obscene 
behaviour.’ In the Vienna murder case against Gustav Bauer, where the 
decision depended mainly on character clues, the public prosecutor 
addressed the following sneering remark to the accused: ‘So you are the 
man who can love two women at the same time.’ Not everyone can answer 
such questions in the quiet way that Dr. von Hirsch-Gereuth did. He was a 
witness in the perjury suit against Kolb and was asked: ‘Have you noticed 
that the accused says things when he is excited for which he cannot be held 
responsible afterwards ?? ‘That I have noticed in everybody, replied the 
wise physician. “ 

48. Der Verbrecher und seine Richter, Internationaler Psychoanalytischer 
Verlag, 1929). ; ’ 

49- Seis has penetrated into the law courts and will not disappear 
from them.’ (Hugo Staub, ‘Einige praktische Schwierigkeiten der psycho- 
analytischen Kriminalistik,’ Jmago, Heft 2, 1931-) ; 

50. Freud, Das Fakultéisgutachten im Prozess Halsmann; also Erich Fromm, 
‘Odipus in Innsbruck,’ Psychoanalytische Bewegung, Heft 1, 1930. 
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51. Delivered June 1906 at Professor Loffler’s Seminar, University of 
Vienna. (Gesammelte Schriften, Bd. X, S. 197 et seq.) 

2. Erich Fromm, ‘Zur Psychologie des Verbrechens und der strafenden 
Gesellschaft,’ Jmago, Heft 2, 1931. 

53- It seems to me necessary to oppose the opinions cited above, because 
they resemble the mistaken views of some criminologists and exponents of 
ciminal law. A dispassionate and reasonable judge of psycho-analytical 
contributions to criminology, Prof. C. Bohne of Cologne, agrees with 
psycho-analysts who say that their science will have a distinct influence on 
criminology and penal law. But the basic reform of criminal law, with 
which we have made a beginning will not, he says, consist in the substitution 
of punishment by safeguards, nor in freeing judges from the letter of the law, 
but rather in a complete revolution of the methods of proof, in the collabora- 
tion of psychological and scientific research in the establishment of facts. 
This procedure will not be limited to external events and material evidence 
of the deed, but will, above all, be extended to the state of mind of the cul- 
prit and to immaterial psychological evidence and will thus influence the 
meting out of punishment. (‘Psychoanalyse und Strafrecht,’ Archiv fiir 
Strafrechtswissenschaft, 1929, S. 445.) We agree with Prof. Bohne when he 
says that the penal reform made necessary by psycho-analysis will begin 
with the establishment of proof and not, as many analysts suppose, with the 
system of punishment or with the psychological view taken of the culprit, 
etc. Personally, I believe that this reform will attack first of all the system 
of proof. Of this there are many indications. This book, dealing with the 
proof by clues, the strongest kind of evidence in the penal procedure of the 
present day, is one of them. The arguments brought forward by the judges, 
the significance of which should not be under-estimated, cannot deceive 
us. It is not a question of a ‘change in our inadequate law of proof’ (Bohne), 
but of its disappearance. In contra-distinction to Prof. Bohne and to my 
analytic colleagues (E. Fromm and others) I hold the view that psychological 
evidence must not claim a place in the establishing of proofs. A. Hellwig 
has also admitted that Psycho-Analysis may attain importance in many 
branches of criminal law, specially in penology. (Psychoanalyse und 
Strafrechtspflege,’ Juristische Rundschau, Heft 3, 1930.) The same author 
expresses his indignation that recently psycho-analysts ‘who sometimes are 
not even physicians, let alone psychiatrists, have been invited as experts.’ 
(‘Psychoanalyse und Strafrechtspflege,’ Juristische Wochenschrift, 23 Mai, 
1931.) He points to the analytic criminological group of workers in the 
Berlin Psycho-Analytical Institute, which was established ‘to win over 
judges, prosecutors and defending counsels and to induce them to invite 
psycho-analysts in every suitable case, instead of psychiatric experts.’ We 
have grave doubts whether this was the aim of the group of workers in 
question. Hellwig claims to have discovered yet another of their aims: 
“In the end they hope so to train the executives of criminal law in psycho- 
analysis, that we may be able to dispense not only with a psycho-analytic 
expert, but also with a psychologist or psychiatrist.’ I do not think so. I 
Poe to think that their aim was to train the representatives of criminal 
aw so highly as to be able to dispense with those representatives and eventu- 
ally with the law itself. 

54. French criminal-psychologists have understood this psychological con- 
stellation better than their German colleagues. Edmond Locard (Policiers 
de roman et de laboratoire, 1929, p. 145) observes that an obscene anonymous 
letter hardly ever comes from a prostitute or a ‘fast? man, and rarely from a 
man or woman with a normal sexual life. To those officials who are 
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astonished that such indecent letters are written by ‘chaste’ young girls of 
good families, one might say, ‘L’anonymographie est un brevet de virginité. 

Naturally, it is here only a question of bodily chastity, which may, however, 
very well be combined with phantasied orgies. The eminent criminologist 
adds: ‘Et je ne crois pas qu’on puisse trouver de meilleur illustration & la these de 
Freud, sous le nom de psychoanalyse, que cette prédominance de Vidée sexuelle dans les 
lettres ou la personnalité s*exprime en se dissimulant.? A case given in detail by 
Locard (p. 251, etc.) shows his great gifts of observation. 

55- Freud, “Dostojewski und die Vatertétung’ in Die Urgestalt der Briider 
Karamasow, 1930. 

56. The temptation to transgress those limits exists not only for the psycho- 
logist but also for the judge, the public prosecutor and the official. Lately 
we have again seen attempts to use psychological methods of proof in the 
problem of finding the culprit, as for instance in the pathetically naive 
endeavour of C. Leonhardt (‘Psychologische Beweisfiihrung,’ Monatsschrift 
JSiir Kriminalpsychologie und Strafrechtsreform, 22 Jg., Heft 3, March 1931.) 

57. Kriminalpsychologie, S. 228. 

58. Weingart, Kriminalistik, 1904, S. 123. 

59. The following report is by Egon Erwin Kisch, Der Fall des Generalstab- 
schefs Redl, 1924. 

60. Hans Gross, Handbuch fiir Untersuchungsgefangene, Part I, S. 21. 

61. Wulffen, Kriminalpsychologie, S. 249. 

62. Handbuch fiir Untersuchungsrichter, S. 21. 

63. Weingart, Kriminaltaktik, S. 165. 

64. ‘For murder, though it have no tongue will speak with most miracu- 
lous organ,’ Hamlet, Act IT, Scene 2. 

65. Reik, Gestandniszwang und Strafbediirfnis (Internationaler Psychoanalyti- 
scher Verlag, 1925). 

66. Recently Pollke quoted a similar case in Kriminalistische Monatsschrif- 
ten, Heft 2, 1928, S. 205: A Polish workman, Michael Wolca, who was em- 
ployed on a building in the Duisburg Forest, had spent his week’s wages on 
drink and gambling with his boon companions at the local inn. On leaving 
the inn he went to the foreman’s shed where all the workmen’s working 
clothes were kept, meaning to steal them. The lock withstood all his efforts. 
He climbed a stack of wood in front of the shed, wedged a lever about two 
yards long between the roof and the wall of the hut. By dint of this he lifted 
the roof far enough to get his head and right arm through. He had just 
succeeded in grabbing some of the clothes hanging inside, pulling them 
through and throwing them on the ground, when the stack of wood tipped 
over and he lost his foothold. The roof slipped back into its original posi- 
tion, leaving him dangling between the roof and the wall. He was found 
there dead next morning. : Q 

67. ‘There is something of the worst in the best of us, there is something of 
the best in the icra of ba ‘ 

68. Kriminalpsychologie, 5. 265. : . 

69. A wenhee pee atop thieves in Europe and Asia. Cf. Archiv. 
fiir Kriminal-Anthropologie, 1908, S. 302 et seq. es Re 

70. ‘Neues zur Kotuntersuchung in Kriminalfallen,’ Archiv fiir Kriminologie, 
Bd. 84, May 1920, S. 14 et seq. : ; 

41. Freud, From the History of an Infantile Neurosis, Collected Papers, Vol. 
III 


72. Hellwig, ‘Die Bedeutung des grumus merdz far den Praktiker,’ Archiv 


tir Kriminal-Anthropologie, Bd. 23, p. 188 et seq. 
“ 73. Kriminalistische Aufsitze, Archiv fiir Krim.-Anthrop., 1908, S. 302. 
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74. Kriminalistische Aufsatze, S. 310. 

75. Kriminalpsychologie, S. 235 et seq. 

76. Wulffen, Kriminalpsychologie, S. 237. 

77. Kriminalpsychologie, S. 238. 

78. Compare Freud, Beyond the Pleasure Principle, 1922. 

79. Dostoievski has recognised these unconscious tendencies much better 
than modern criminal psychologists. Petrowitch in Crime and Punishment 
describes the strange behaviour of the criminal shortly after the deed. 
‘,... he thrusts himself forward, giving his opinion unasked, talks continu- 
ously of things best left alone, revels in parables and asks why he is not 
arrested... .’ This description applies, of course, only to a certain type of 
criminal. 

80. Petrowitsch reasons thus: ‘I leave such a man entirely to himself. I 
do not arrest him or worry him, but every hour and every minute he must 
suspect me of knowing everything, his whole secret. I have him watched 
ceaselessly, and if he is conscious of suspicion and in constant fear—then, 
by Jove, he won’t know what to do; he will come and give himself up. . . .; 
this is as certain as that twice two makes four; it is, so to speak, a mathe- 
matical fact... .’ 

81. From A. Gleichen-Russwurm, Weltgeschichte in Anekdoten und Quer- 
schnitien, 1929. 

82. ‘Dort drangt die Menge sich zum Bésen, 

Da muss sich manches Riatsel losen.’? (Goethe’s Faust.) 

83. People who think this opinion exaggerated had better read the contri- 
bution of an eminent jurist to this question. “The history of law is still too 
one-sided. It is a history of institutions; it describes the organisation and 
rules of justice. .. . In a word, the history of law is too much a history of insti- 
tutions and too little a history of the mind. If it continues on those lines it is 
in danger of merely accumulating and describing a mass of material; but 
material without a deep and firm mental basis is lifeless. If the history of 
law is merely treated as an accumulation of material it will interest a 
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only to the knowledge of material law.’ (Hans Fehr, Gottesurteil und Folier. 
Bree Ae on the occasion of Rudolf Stammler’s seventieth birthday, 
1926, S. 231. 

84. Punishment may here be traced back to a ceremonial repentance. 
This deserves exhaustive investigation. 

85. Ch. Keysser, ‘Aus dem Leben der Kaileute’ in R. Neuhaus, Deutsch- 
Neu-Guinea. Bd. III, S. 62 et seq. 

86. An analogy to this may be found in the symptoms of obsessional 
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87. Frazer’s The Belief of Immortality and the Worship of the Dead supplies com- 
prehensive information on this subject. 

88. M. Dobritzhoffer, Historia de Apibonibus, 1784, Bd. II, S. 92, 240. 
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eae His, Der Totenglaube in der Geschichte des germanischen Strafrechtes, 
1929, S. 15. 

109. K. Lehmaiun, Das Bahrrecht, S. 42. A relic of the trial at the bier still 
survives in par. 88 of the German code of criminal procedure, according to 
which the corpse must be shown to the accused for recognition. The 
pears is naturally made use of to attempt to obtain a confession from the 
accused. 

110. Richard the Third, Act II, Scene 1. 

111. The Kpelle, a negro tribe in Liberia bury a sharp knife with the dead 
man, so that he may kill his murderer. (See Dietrich Westermann, Die 
Kpelle, 1921.) 

112. In the old German penal law the murdered man was carried to the 
law court accompanied by his relations, who walked with drawn swords in- 
toning the funeral chant. The inference is that the dead man himself was 
originally the plaintiff, and the relations appeared later as his representa- 
tives. Brunner (Deutsche Rechtsgeschichte, Bd. I, 1906, S. 252) puts forward a 
similar view: ‘In this way only can we summarise under a single heading 
the different functions of the dead man, such as in the mourning with the 
dead, the conjuration of the dead, the dead man as guarantor, bondsman 
and witness, and the part he plays at the trial at the bier.” Compare also his 
Der Totenglaube, S. 18; and Hans Scheuer, ‘Das Recht der Toten,’ Zeitschrift 

Siir vergl. Rechtswissenschaft, Bd. 34, 1916). Se 4 

113. Handbuch fiir Untersuchungsrichter als System der Kriminalistik, I Teil, 
S. 183. 

I i It may be noted that in Schiller’s poem the unconscious confession 
of the criminal is prepared by the scene on the stage. — s 

115. This original form is of course hypothetical; it is the foundation of 
the reports of Schiller’s poetical inspiration which have come down to us. 
The poet has taken his subject from Suidas and made use of one passage 
from Plutarch and one from the Greek anthology. 

116. J. Dawson, Australian Aborigines, p. 68. : 

117. A. Oldfield, “The Sigal of Australia,’ Transactions of the Anthro- 
logical Society, Vol. II, 1865, p. 246. : . 
a 18. Compare Ludwig Hopf. Tierorakel und Orakeltiere in alter und neuer Zeit, 

1888. ; 

119. G. P. Stenimetz, Rechtsverhiiltnisse von eingeborenen Volkern in Afrika und 

Ozeanien, S. 278. 
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120. Compare Wundt’s Vélkerpsychologie; also Rudolf Kleinpaul, Die 
Lebendigen und Toten, 1898, S. 12 et seq. 

121. The myth of the death of Ibycus of Rhegium has a German parallel 
in the tale of St. Meinrad and his ravens. The birds pursue the murderer of 
the holy man. Making a terrific noise they cluster round his head, thus 
solving the crime and bringing him to justice. 

122. For Hector the flight of the birds is of magical importance (Iliad XII, 
229). ‘Whether they fly to the right, to the day and the sunshine; 

Or whether they turn to the left, to the coming night and the 
darkness.’ 

123. The fly belongs to these animals. The brood of the flesh-fly (sarco- 
phaga mortuorum) feeds on corpses. In the Philistine town of Ekron there was 
a fly oracle which the Israelite king Ahazia consulted. (II Kings 1.) 
Beelzebub is the lord of the flies and is used as an oracle. The Scandinavian 
tribes of the old Germans had flies, besides horses and birds among their 
animal oracles. (Hopf, Tierorakel und Orakeltiere, S. 115 et seq.) 

124. André Siegfried, Les Etats-Unis d’aujourd’hui, 1928. 

125. It is not relevant to our purpose to examine the correctness of the 
deduction. The reconstruction of the psychological process is the only 
important thing here. 

126. Compare A. Hellwig, ‘Verwendung von Polizeihunden,’ Preussisches 
Kommunal-archiv. Bd. II, p. 398 et seg.; also Friedo Schmidt, Verbrecherspur 
und Polizeihund, 1910, and Polizeihundeerfolge deutscher Schadferhunde und neue 
Winke fiir Polizeihundftihrer, Liebhaber und Behérden, 1911. 

127. We will quote one example of the work and success of police dogs. 
It is taken from Hellwig (Moderne Kriminalistik, Leipzig, 1914, S. 33). On the 
Dallmin estate in West Priegnitz a nine-year-old girl had been enticed into 
a wood and killed; the body was found the same night. Next morning 
two policemen with their dogs, Prince and Bolko, came to Dallmin where, 
in the meantime, another dog from a different police district, had tried in 
vain to follow the scent. The child’s clothing was given to the dogs for the 
scent. It was snowing hard, but Prince followed the scent through the 
wood to the coachman’s house and there, owing to the deep snow, he 
lost the scent. There was, however, reason to believe that the murderer 
was one of the servants on the estate. Two people were suspected, a 
workman with scratches on his face, and a sixteen-year-old gardener’s 
help whom the father of the murdered girl and the magistrate both believed 
to be innocent. This boy was told to stand among the other employees and 
then the lower part of the girl’s apron (rape was suspected) was shown to the 
dog. The dog searched round the room and when he came to the apprentice 
he barked and looked from him to his master. At first the boy protested his 
innocence and said the dog had barked at him because he had lent a hand 
in removing the corpse. He only abandoned this attitude when he was 
reminded that the lower part of the girl’s apron had given the dog the scent; 
he then confessed and said that he had thrown the knife with which he had 
killed the girl into the wood. The next day the other dog took the scent 
from the boy’s hands and in a short time returned with the knife, which he 
had found under a fir tree. 
= ee This fairy-tale was made use of by Gustav Mahler in his Klagendes 
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plained, by the factor of symbolism. Thus, for instance, the Latuka in 
Africa make a woman suspected of adultery grasp a red-hot spear-point. 
(Fr. Stuhlmann, Mit Emin Pascha ins Herz von Afrika, 1894, S. 781.) 

164. According to ancient and primitive thought, divination (by means of 
which the priest-magician finds an unknown murderer) is accomplished 
by touching. The dead man’s ghost descends into the priest; the magician 
is possessed. 

165. The Babylonian word for ‘oath’ mamétu, may also be used for ‘curse.’ 
Lack of space makes it impossible to adduce examples in confirmation of 
this point in these pages. 

166. Hermann Kurz in Germania, Bd. XV, S. 235. 

167. American criminologists still call a certain kind of examination ‘the 
third degree.’ A slang expression denoting the questioning of the defendant 
is to ‘put him on the grill.’ 

168. As I have shown elsewhere the same phenomenon may be studied 
and described in the genesis and development of another social institution. 
When belief in dogma as an eternal truth began to wane, it was defined all 
the more precisely, its official importance increased and the ‘proofs’ became 
longer and more subtle. (Reik, Dogma und Zwangsidee, Internationaler 
Psychoanalytischer Verlag, 1930. 

169. I have not met with such an indication in any accessible book on the 
history of law and comparative law. 

170. Deutsche Rechisaltertiimer, Halthaus, 172, 1,607 et seq. 

171. ‘The decision as to the meaning of the evidence rests on the free 
conviction of the court, derived from the essence of the trial.’ (Par. 261.) 

172. Albert Hellwig, Moderne Kriminalistik, 1914, S. 89. 

173. Charles Keysser, ‘Aus dem Leben der Kaileute,’ in R. Neuhaus- 
Deutsch-Neu-Guinea, III. 

_ 174. Erich Sello, Die Irrtiimer der Strafjustiz, 1911. Albert Hellwig, 7ustiz- 
irtimer, 1914. Theofor Rittler, ‘Der Indizienbeweis und sein Wert,’ 
Schweizerische Zeitschrift fiir Strafrecht. Jg. XLIII, 1929. Compare further the 
rich material provided by the works of Max Alsberg, Gross, etc. 

_ 175. ‘Was ist das Allgemeine? Der einzelne Fall. Was ist das Besondere? Mil- 
lionen Fille.’ (Goethe.) 
; 176. In the report of the case, made by the prosecuting counsel Neman- 
itsch, in Gross, Archiv, Bd. VI, S. 272 et seg., only the Christian names of the 
persons concerned are given. The surnames used here are fictitious and are 
only added in order to make the narrative more vivid. 

177. Dr. August von Nemanitsch, counsel for the prosecution, who de- 
scribed the case in Archiv fiir Kriminalanthropologie, Bd. VI, 1901, says: 
‘Juliane had the reputation in her village as a daughter of Venus vulgivaga.’ 
Of Gregor however he says that ‘he could easily have made a living if he had 
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not been so devoted to Bacchus and Venus.’ That was the mythological way 
in which counsels expressed themselves in the last century when passing 
judgment on accused persons. 

178. As anexample of the clamorousvox populi wemay quote the aged Franz 
Piirnagl: ‘I cannot help voicing the conviction that it was Gregor Adams- 
berger who killed Juliane Sandbauer in order to escape her everlasting 
demands for money and to get rid of the only person who knew his secret. 
This conviction is shared by the majority of people in Finkbrunnen. I 
cannot imagine anyone except Adamsberger having an interest in Juliane’s 
death, since she had no money whatever.’ There is no doubt about the 
sincerity of his opinion even though it may surprise us that the peasants of 
Finkbrunnen should talk perfect juristic German. 

179. It was the charge of arson, on which the jury had found him guilty, 
that saved him from the inevitable sentence of death. Penal servitude for 
this crime might be looked upon as an aggravation of capital punishment, 
which is forbidden according to Austrian law. Gregor had committed more 
than murder, which justified the extreme penalty, and so he was not 
sentenced to death. Strict logical adherence to the law sometimes has 
useful consequences. 

180. Gross. ‘Anmerkungen,’ Archiv fiir Kriminalanthropologie, Bd. VI, S. 
290, etc.; also ‘Ein fataler Indizienbeweis, Gegenbemerkungen zu den 
Bemerkungen in diesem Falle,’ ibid. Bd. VII, S. 323 et seq. 

181. Stooss, ‘Ein fataler Indizienbeweis,’ ibid., Bd. VII, S. 312 et seq. 

182. Archiv, Bd. VI, S. 2go. 

183. Archiv, Bd. VII (1901), S. 327. 

184. Bierling (Juristische Prinzipienlehre, 1911, Bd. IV, S. 117) lays down 
two empiric propositions as the basic rules of circumstantial evidence. The 
first is that no absolute inference may be drawn from one single positive fact 
to another positive fact, even if that fact is so unique as to possess great evi- 
dential value. The second is that a number of independent facts, each 
unimportant in itself, may under certain circumstances prove the very 
strong probability of another fact, not yet established. : 

185. In a Congress of German teachers of Public Law, held in 1926, Erich 
Kaufmann, in a paper about equality before the law, said of judicial tech- 
nique that it was no better than a prostitute, willing to serve anything for 
anybody. The same may be said with certain reservations about circum- 
stantial evidence. ‘ 

186. A patient of mine remembered that at an age corresponding to that 
of the girl in question, she had read Siindfriichte instead of Stidfriichte (“fruits of 
sin’ instead of ‘fruits of the south’). The mistake is determined by an un- 
conscious recollection of the expression ‘fruits of sin,’ used in many bad 
novels. 

187. In everyday life, too, we interpret the gestures. and tones of voice 
(which we do not consciously perceive) of other people in the sense of their 
unconscious feelings. In this way we make lines of communication between 
their unconscious and ours. : 

188. The counsel Neuda has described it in Katscher’s Schuldlos verurteilt, 
1895, S. 74. Also Sello in Die Irrtiimer der Strafjustiz, S. 212 et seq. 

189. Dr. Neuda appealed against the sentence. } f 

190. Sir George Grey, journal vf Two Expeditions of Discovery in North-West 
and West Australia, 1841, II, p. 238. : 

191. J. G. Frazer, The Belief in Immortality and the Worship of the Dead, 1913. 
Vol. I. 

192. S. Nachtigal, Sahara und Sudan, Berlin, 1879, Vol. II, S. 686. 
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193. Eduard Pechuel-Loesche, Die Loango-Expedition, 1907, 3 Abt., 2 
Halfte, S. 335. 

194. ‘The law is, and will remain, a relatively coarse instrument, an axe, 
not a razor or microtome.’ (J.J. Anossow, “Tat und Tater,’ Monatsschrift fiir 
Kriminalpsychologie und Strafrechtsreform, Jg. XXII, Sept. 1931, Heft g.) 

195. J. J. Anossow’s excellent paper, “Tat und Tater’ (see above), opens 
up such perspective of future practice in penal law. 

196. Professor Meiner, quoted in W. Gutmann, Das Fakultétsgutachten im 
Falle Halsmann, 1931, S. 59- 

197. ‘Explain, if you can, how Dreyfus could have been so unpopular if he 
had really been a traitor. Had he been a traitor he would have been on very 
good terms with his colleagues. ...’ (Sept. 1889.) 

198. The psychological effect of the belief in the omnipotence of thoughts 
is also proved by all kinds of self-accusations. Their investigation by psycho- 
analysis would be a special task and would be amply repaid. 

199. “To pronounce judgment is not a purely juridic-technical art; it is 
also an act of will, indeed, more the latter than the former.’ Deinhardt, 
Erfahrungen und Anregungen zur Kunst der Rechtspflege, 1909, S. 43. 

200. Max Rumpf, Der Strafrichter, 1912, S. 98. 

201. Handbuch fiir Untersuchungsrichter, I. Teil, S. 34. 

202. In four years Calvin had more than fifty people executed on theo- 
logical grounds as the result of the most subtle logical reasoning. On this 
occasion Luther said that ‘Hangmen were not the best doctors.’ 

203. No less a person than Emile Zola has described how an examining 
magistrate may form a fixed opinion as the result of small suspicions and 
how this conviction may be proof against all arguments, even against 
absurdities. If accidents do not fit into the lines of thought, they are ruled 
out. The strength of this conviction makes improbabilities probable and 
re-interprets conflicting evidence on its own lines. (La Béte Humaine.) Zola 
shows how an examining magistrate disbelieves the confession of a mur- 
derer, because certain details in his tale do not fit in with his system. The 
magistrate follows his own false theory with the shrewdness and unconscious 
passion shown by monomaniacs. The crime must have happened in this 
and in no other way; here again, the belief in the omnipotence of thoughts 
proves fateful. 

204. Other people who have been influenced by the doctrines of psycho- 
analysis have drawn attention to the effect of these unconscious impulses. 
(Max Alsberg, Das Weltbild des Strafrichters, 1930.) Sello in Psychologie der 
cause célébre, 1910, quotes an experienced counsel for the defence in a sensa- 
tional murder trial: ‘the case is going badly; there is too much blood in 
it.’ This ‘too much’ refers to the judge; his imagination has tasted blood. 
King Lear realises that the identical impulses that find satisfaction in the 
crime are latently effective in the judge when coming to his judicial con- 
viction. ‘See how yon justice rails upon yon simple thief. Hark, in thine ear: change 
places; and handy-dandy, which is the justice, which is the thief? 

205. The defending counsel, Max Alsberg, observes that the superstition is 
not rare among German judges that “To admit inability to gain the neces- 
sary evidence for a conviction would be to discredit the whole institution of 
criminal justice.’ The same counsel adds: “There are judges who look upon 
an acquittal as a sign of inadequacy and this engenders the bitter feeling of 
having damaged the cause of criminal justice.’ (Quoted from Rudolf 
Olden and Josef Bernstein, Der Fustizmord an Jakubowski, 1928, S. 6. This 
is a book which may be recommended to all interested in the question of 
circumstantial evidence.) 


256 


NOTES 


206. They say that a lion who has missed his spring abandons his victim 
shamefacedly. A little of this shame survives unconsciously in the judge 
who has to acquit a defendant because the circumstantial evidence was not 
quite strong enough. Against this assumption of unconscious feelings in 
judge, prosecuting counsel, etc., there will certainly be great opposition. 
Some observers also deny, it is true, the behaviour of the lion in the circum- 
stances described, but few will maintain that he goes away happily after 
his miss, glad to be able to spare his victim. 

207. Hirschberg gives many examples of this resistance against a justifiable 
demand to re-open proceedings. (‘Zur Psychologie des Wiederaufnah- 
meverfahrens,’ Monatsschrift fiir Kriminalpsychologie, XXI Jg., Heft 7, 1930, 
S. 407.) See also Sello, Die Irrtiimer der Strafjustiz, Band I, 1911, S. 462. 
Alsberg expresses his opinion in the same way (Justizirrtum und Wieder- 
aufnahme, Berlin 1913, S. 47 et seq.) The judge regards it as a moral defeat 
when he is ‘forced to admit that the State has annihilated an innocent 
man.’ 

208. I think it was Alfred Polgar. 

209. In February 1g11 the butcher Eduard Trautmann was found guilty 
of the murder of Emma Sander. Counsel for the prosecution asked the jury 
to bring in a verdict of guilty on the basis of faultless circumstantial evidence, 
using the words ‘Annihilate this brute in human form.’ Sixteen years later, 
after having served sixteen years of penal servitude, Trautmann was acquit- 
ted. It turned out that Sander had been a victim of the mass-murderer, 
Karl Denke, who had committed twenty murders before criminologists got 
on to his track. 

210. As has already been indicated, it is probably a rationalized return of 
that aspect of the clue when the criminal police forbids touching the clues 
in order to ‘keep them intact.’ 

211. Sometimes it takes the form that we might have killed someone with- 
out knowing it. When a reality-test is blotted out in connection with these 
thoughts, delusions of a very resistant kind appear. Schnitzler has given an 
excellent description of the overpowering strength of such thoughts in his 
last novel Die Flucht in die Finsternis, 1931. 

212. The haste with which we try to elucidate a crime is not explicable on 
rational grounds alone; it testifies to the unconscious operation of such 
affective tendencies in the criminologist. At the beginning of one of Conan 
Doyle’s stories, The Naval Treaty, this unconscious connection is noticeable. 
Sherlock Holmes, when working on a crime, exclaims: ‘I suspect myself...’ 
—What ?’—‘Of coming to conclusions too rapidly.’ 

213. Freud observes that it cannot be an accident that three masterpieces 
of world literature—Sophocles’ Gdipus, Shakespeare’s Hamlet, and Dostoiev- 
ski’s The Brothers Karamazov—treat of the same topic, namely, parricide. It 
may be added that the discovery and proof of the unknown murderer’s guilt 
form (again not accidentally) an essential part of their external and internal 
plot. It is worth considering what means of solving the crime are employed 
in these works (oracle, ordeal, circumstantial evidence) and how different 
are the tactics employed to discover the author of the crime. An exhaustive 
psycho-analytical investigation should be able to show in what form the 
belief in the omnipotence of thoughts expresses and hides itself in these 
three authors. 

214. The emphasis I have laid on the problem which these three master- 
pieces have in common proves that I do not share the usual contempt for 
detective fiction. I believe this opinion to be the result of certain unconscious 
factors, These masterpieces are not alone in showing that the theme of 
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crime forms the centre of many of the greatest works of literature. A theme 
of this kind is, moreover, also often another way of presenting important 
problems, when a forbidden act has been committed and the question arises: 
‘Who did it ?’ 

215. In this hidden expectation we behave like savages who have to admit 
that a crocodile killed A., but maintained that the magician B. ordered the 
crocodile to commit the wicked deed. 

216. The dead do tell tales. 
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